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2 Document purpose 

This report:  

• Captures the findings emerging from the first two phases of the learning 
programme.  

• Extracts a range of issues that must be addressed as an integral part of the 
strategy development process 

• Presents the key elements of an emerging strategic approach. 

3 Background 

The learning programme has enabled officials from different departments to practically review 
the implementation of the Restitution programme and extract the lessons from projects on the 
ground. Two phases have been completed to date. 

3.1 Foundation phase 
SDC has delivered four x 3 day foundation courses. Participants have attended form the 
Commission, DLA, Department of Agriculture and municipalities. Some claimant 
representatives and NGO staff also attended. The course aimed to develop a shared 
understanding of what is involved in settling and managing claims and the different dimensions 
of post settlement support required. 

3.2 Field based learning 
The second phase of the learning programme involved four x 5 day field based learning 
processes where participants undertook an in-depth analysis of selected settled claims. They 
reviewed the history of the claim, examined the planning process prior to settlement, analysed 
the municipal development context and assessed the settlement agreement.  

On the ground they engaged with beneficiaries and relevant government departments to 
review the planning requirements and the nature of post settlement support required.  
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3.3 Electives 
The final component of the learning programme will be the provision of four electives to 
provide more in-depth understanding of particular aspects of post-settlement support. 

4 Conceptual framework 

We have developed a conceptual framework to guide the learning programme.  

4.1 Starting points 
The framework builds on a model developed as part of an IIED assessment of an early land 
reform project in the Free State.  (Carnegie, Roos et al. 1998) 

The original framework appears below.  

 

(Carnegie, Roos et al. 1998 p. 7) 

Based on a review of individual projects the study makes some more general findings which 
are worth recording in some detail as their relevance remains current and central to the 
development of an effective post settlement support strategy. 

 By itself, land acquisition does not constitute a livelihood. This highlights the 
crucial role to be played by the support services in promoting and supporting 
equitable and robust user-groups and in re-training deskilled farmers in 
appropriate farming techniques. However, the support services themselves need 
to move away from a purely technical approach to farming and increase their 
understanding and promotion of social development issues. 

The report highlighted some of the factors contributing to the poor results of the land reform 
programme which echo the findings of the status quo report and the learning programme to 
date. 
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The political pressure for rapid results, not allowing enough time for institutional 
transformation 
The strong disciplinary approach of, and poor co-ordination between, 
government departments 
The perception by many in government of agriculture still as a large-scale, high-
tech activity, rather than a means for rural development; and 
The poor commitment by the private sector to the aims of the land redistribution 
and the new role for agriculture. 
(Carnegie, Roos et al. 1998 p.3) 

4.2 Adapting the framework 
The Carnegie framework focused on agricultural based livelihoods. We have expanded the 
scope to include the different livelihood contexts associated with Restitution. 

The framework is explicitly claimant/ beneficiary led. All the different elements of the 
framework focus on attaining the goals at the centre:  

• The enhancement of the household livelihood security of the claimants  

• The security and enforceability of their rights  

• Their equitable access to resources and distribution of benefits.  
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The framework conceptualizes how the sustainability of land reform depends on the interplay 
between a numbers of interlinked factors.  

4.3 Core elements 
Three mutually supportive elements form a basic triangle which rests on a coherent spatial 
framework and an area based approach to land reform which recognises that robust spatial 
information1 is required to inform and guide planning, implementation, monitoring and 
evaluation. 

4.3.1 Policy and institutional alignment, integrated planning within a coherent spatial 
development framework 

 Policy and institutional alignment coupled with integrated planning and budgeting form the 
apex of the triangle. Policy alignment assists in the creation of a common vision for land 
reform, shared by all the role players and which places the claimants/beneficiaries at the 
centre of the process. 

To enable institutional and policy alignment managers and officials must be capable of 
implementing their department’s mission. At the same time they must understand how their 
mission intersects with those of other departments and the municipal sphere of governance.  

Planners in the Commission need to be conversant with the DLA policy and procedures, while 
also understanding the relevance of water, agricultural and environmental legislation and the 
need for integration of land reform into municipal IDPs. The same applies in reverse to other 
actors. 

The framework envisages functional integration of the key departments in both pre and post 
settlement phases. Wherever possible policy and institutional alignment should result in 
institutional simplification by means of establishing special purpose vehicles and 
multidisciplinary teams. 

4.3.2 Suitable land and livelihood opportunities 
The right hand corner of the triangle highlights how the land acquired for people needs to be 
suitable for their needs. The adequacy of key resources needs to be carefully assessed 
together with the extent that the land and its location offers viable and sustainable livelihood  
opportunities for the beneficiaries who will acquire rights in it. 

4.3.3 Post transfer finance and support services 
The third element at the left hand corner of the triangle highlights the need for a suite of 
appropriate post transfer support services and timeous access to development finance. These 
services may be provided by government and NGOs; delivered by peer support processes, 
specialist consultants and partnerships with the private sector or any combination of the 
above. However crucial to a successful outcome is how these services are conceptualised, co-
ordinated and managed.  

                                                           
1 The framework rests on GIS information compiled by DLA’s Directorate of Spatial Planning and 
Information where all claims and other land reform projects are mapped and located within local and 
district boundaries. 
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4.4 Complementary factors 
A number of other elements contribute to project sustainability including:  

• The extent to which the beneficiaries constitute a functional group 

• The capacity to establish robust institutions that remain legitimate, 
representative and accountable; and  which have the human capacity to 
plan, mediate conflict, meet legal obligations, manage land rights, manage 
resources and enable equitable benefit sharing.  

• The choice of technologies with respect to services and production systems 
that will result in affordability, reliability and local maintenance capability.  

• The development and implementation of a natural resources and land use 
management plan 

4.5 Capacity development, monitoring and evaluation 
The framework envisages that capacity development is an ongoing and essential function that 
cuts across the entire planning, implementation and monitoring process. This is linked to the 
participatory development and monitoring of indicators to enable assessment of the success of 
the project at different levels: 

• Locally in relation to beneficiary needs 

• At District level in relation to district development objectives 

• Nationally in terms of national targets and quality of life indices 

4.6 Developing and applying the framework 
The framework emerged out of the findings of the Foundation course. The framework informed 
the design of the field based learning phase of the programme. 

5 The foundation course 

5.1 The structure of the foundation programme 
The introductory three day course set out to develop a common understanding of the issues 
impacting on the effectiveness of the Restitution programme. The programme contained 12 
sessions 
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Session 1 set the scene providing an overview of the learning programme 

Session 2 identified and categorised different types of restitution claim to develop a basic 
restitution typology. It also provided a historical overview of the process of land dispossession 
since 1913. 

Session 3 highlighted key findings from recent research into the Restitution status quo. The 
session profiled research done by CASE in assessing 178 restitution projects and SDC's 
recent review of post settlement support.  

Session 4 enabled participants to develop their own analysis of the forces currently 
determining the effectiveness of the Restitution programme. Additional factors were identified 
as the workshop progressed 
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Participants ranking the force field matrix  
 

Session 5 critically reviewed the Restitution pre and post settlement project cycles. 
Participants examined how to develop a more integrated approach to claim settlement and 
support. 

Session 6 examined how to get key role players on board as early as possible and develop 
shared indicators for monitoring and evaluation. It focused on the link between restitution 
projects and municipal IDPs 

Session 7 introduced ways to better profile the livelihoods, assets and skills of claimant 
households and develop an assessment of the social risks that a claim presents. 

Session 8 examined how to use the environmental and sustainability assessment tool as part 
of DLA’s Guidelines on the integration of environmental planning into land reform. 

Sessions 9 focused on the importance of clarifying tenure rights and duties and the benefits 
and potential liabilities associated with owning land and running an enterprise.  

Session 10 focused on claims where people return to the land and examined key principles 
informing the planning of sustainable human settlements. 

Session 11 introduced livelihoods planning, business modelling and financing options. 
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Session 12 enabled participants to contribute their own analysis of the factors impacting on 
the effectiveness of post settlement support at present and to identify key elements which 
should shape the development of a 10 year post settlement support strategy. 

5.2 Key issues emerging from the initial foundation courses 
The foundation course identified issues impacting on the effectiveness of the Restitution based 
on an actor centred analysis. The analysis identified key forces in relation to three 
interconnected spheres. 

 

5.3 Sphere 1: The Commission and DLA 
Participants identified the following issues which they felt were undermining the effectiveness 
of the Restitution programme within the Commission and the DLA as a whole 

5.3.1 The Commission 
Forces pulling us down 

Lack of internal alignment with DLA 

Lack of effective working relationship between 
Commission and DLA 

Lack of support for PSS function from 
management. Some Commissioners still of the 
view that PSS is not the business of the 
Commission 

Lack of strategic management support for PSS 
units at high level 

High staff turnover and job insecurity – low 
staff morale ahead of projected closure of the 
Commission 
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Poorly capacitated staff within Commission. 
New staff given minimal support and saddled 
with complex case loads – set up to fail 

Lack of properly qualified and experienced 
people to do PSS 

Lack of clear policy within Commission re PSS 

Lack of shared understanding of what is 
involved in PSS. “People see PSS through 
different windows.” 

Pressure to legally settle all projects by 2008 
exceeds support capability and undermines 
project sustainability. Contributes to ‘tick a box’ 
settlement agreements.  

PSS needs of some projects ignored due to 
this pressure 

Insufficient profiling of claimants’ existing 
assets, capabilities and livelihoods 

No system in place for ranking claims, 
assessing risk and establishing 
multidisciplinary teams required for complex 
claims 

Commission does not provide adequate 
information for claimants at options workshop. 
This can lead to claimants making 
inappropriate choices or creation of unrealistic 
expectations which can affect project 
sustainability 

Environmental and sustainability assessment 
of projects comes to late in the day, if at all 

Inadequate involvement of Commission in IDP 
planning processes at District level 

Failure to effectively use DLA SPI resources to 
map claims and to distribute this information to 
relevant role players 

Commission often informs other government 
departments too late in the planning process 
about development support needs of settled 
projects. This results in projects being 
sidelined. 

Can’t access money to employ consultants to 
do studies before Section 42d is complete. 
(However several RLCCs reported finding 
ways around this such a using Prof and Spec 
funds) 

Slow process in releasing RDG and SPG 
grants creating delays and contributing to 
project failure 

Grant formula calculated on households is 
inadequate and needs top up 

Delays in transfer of land impact on ability to 
do detailed planning 

Failure to secure support of other role players 
early enough results in a fall back on interim 
management arrangements 

No strategy to deal with collapsed projects – 
no recovery plans in place 

Commission operations staff not involved in 
PSS forum – disjuncture between operations 
and post settlement staff and process 

Commission staff assessment process does 
not recognize PSS function and does not 
reward performance 

Settlement of large claims in small portions 
makes planning very difficult 

No formal handover process developed from 
Commission to other role-players 

5.3.2 DLA 
Forces pulling us down 

No plan communicated as to how the 
Restitution function will be managed after 
closure of Commission in 2008 

Lack of political will to recognise restitution as 
part of DLA business 

Lack of management support for Restitution 

Failure to effectively align Restitution, ESTA 
and LTA. Cases of overlapping and conflicting 
claims and rights 

(Until recently) Commission and DLA develop 
approaches to PSS in isolation from one 
another 

Poor communication between PRLO and 
Commission 

Lack of accountability to ensure alignment of 
land reform with IDPs 

Failure to effectively monitor and support  
CPAs 

  

 

5.4 Sphere 2: Other role players – public and private 

5.4.1 General issues impacting on co-operative governance 
Forces pulling us down 
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Forces pulling us down 

Problems in aligning budget cycles of different 
actors 

Co-operative governance remains weak 
overall despite some good practice examples 

Other role-players often lack soft skills to 
understand Restitution context and engage 
effectively with claimants 

Concerns that MOUa etc do not always secure 
practical co-operation 

Concerns that Intergovernmental Relations 
Framework Act (Act 13 of 2005) lacks teeth 

 

5.4.2 Department of Agriculture 
Forces pulling us down 

Business plans done by Agriculture often 
“unimplementable” and informed by imperative 
to spend money rather than deliver a 
practicable and appropriate plan 

Release of CASP grants often delayed – has 
implications for production on the ground 

Lack of soft skills on part of many agricultural 
extension officials  

Poor follow up and practical capacity building 
for claimants with respect to agriculture and 
business management 

Equipment funded from CASP delivered 
without plans for training re maintenance 

Equipment purchased with CASP funding often 
not appropriate – high overhead costs which 
are unaffordable 

5.4.3 Municipalities 
Forces pulling us down 

Many municipalities ignorant about Restitution 
process and obligations 

Restitution and other land reform projects still 
not included in may IDPs 

 

Many municipalities not informed about claims 
in their boundaries – creates problems for 
spatial development and LED planning. Some 
municipalities have developed plans on land 
under claim 

Gaps in the alignment of policies of DPLG, 
municipalities and housing 

Municipalities not specifically required to have 
a chapter in IDP on land reform and restitution 
projects 

Municipalities concerned about delivering 
services on remote sites far from urban centres 

Poor co-ordination between local and District 
municipalities 

Lack of capacity within many municipalities to 
deliver services at scale required 

Consultants (often urban planning 
professionals) contracted to develop IDPs 
which can prejudice prioritization/inclusion of 
Restitution projects 

5.4.4 Other government departments 
Forces pulling us down 

DPLG: Relationship between Tribal authorities 
and legal entities acquiring land in tribal 
contexts unclear – need clarity on relative 
powers and functions 

DWAF: Playing a very low key role in relation 
to land reform. Land reform beneficiaries 
unaware of their rights and obligations in 
relation to water, forestry and fire legislation. 
This can place claimants at risk. 

Agriculture and Environmental Affairs: 
Limited engagement to assist claimants with 
natural resource management support 

5.4.5 Private sector and NGOs 
Forces pulling us down 

Uneven support from commercial agriculture to 
support land claimants restored to their land 

NGOs often lack hard technical and 
managerial skills required to service claimants 

NGO sector suffering from loss of capacity 
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5.5 Sphere 3: Claimants 
Forces pulling us down 

Disjuncture between externally identified 
development priorities and plans and claimant 
needs and current livelihood priorities  

Co-option of resources by powerful individuals 
– ‘elite capture’ on many claims means that 
many claimants do not benefit meaningfully 
from restitution awards 

Weak/dysfunctional CPIs 

Conflict between claimants on many projects Frequent lack of management skills undermine 
capability to manage properties and 
businesses 

Shortage of capital for development 

Many agricultural ventures show limited 
returns for individuals 

Delays between settlement and 
implementation result in loss of productive 
assets 

Poor to non existent capacitation of claimants 

 

6 Field based learning 

Four field based learning sessions have been conducted. This section summarises the key 
issues presented by each project and their significance for the development of a coherent post 
settlement support strategy. 

6.1 Empangisweni 
The case study (Tilley 2006) graphically highlights the limitations of approaching land reform 
on a project by project basis. Empangisweni was selected as an example of a ‘successful’ 
Restitution claim that had taken over a ‘going concern’ that included some relatively high value 
irrigation land and irrigation infrastructure. 

6.1.1 The case in space 
 The field based learning process revealed that iNkosi Zondo was using opportunities provided 
by the land reform programme to secure land and re-establish a landless tribe. This process 
has involved lodging land restitution and labour tenant claims and applying for redistribution 
and LRAD grants. 

In KwaZulu-Natal the DLA Directorate of Spatial Planning and Information has mapped all the 
Restitution and other land reform projects. The Directorate made a presentation that located 
the claim in relation to other land reform projects within the District. (Dagane 2006) A complex 
picture began to emerge. 
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The map above shows the gazetted Restitution claim 
which was processed and settled by the Commission. The 
land was transferred to a Trust, the drafting of which 
appears to set out to dilute the powers of the iNkosi 

The map above shows land transferred under 
Redistribution (darker shade of brown) and Labour tenant 
claims lodged (lighter shade of brown). The land 
transferred by Vryheid PRLO under Redistribution 
explicitly recognizes the iNkosi and the indunas and 
gives them ‘unfettered discretion’ to manage the land 

 

The map (left) shows the emerging picture of land 
acquisition in the area, much of it to be administered by 
the Zondo Tribal Authority.  
Light brown: Labour tenant claims  
Dark brown: Transferred Redistribution  
Dark purple: Empangisweni Trust Restitution settled 
claim  
Orange: Settled Restitution  
Red: Priority Redistribution  
Lilac: Priority Restitution 

 

6.1.2 Land acquisition processes 
Each portion of land appears to be have been handled separately by different actors within 
DLA. The PRLO based in Vryheid and the Commission based in Pietermaritzburg appeared to 
have had very little to do with each other in the process of planning the redistribution projects 
and settling the restitution claim. 

The land that was initially acquired under Redistribution by the PRLO was transferred to a 
Trust. However very little appears to have happened on this land since it was transferred. 

The Restitution claim was handled by the Commission who also established a Trust to transfer 
the land and regulate beneficiaries’ rights in lands.  

What seems to be clear is that contiguous portions land are being transferred in terms of 
different pieces of enabling legislation (The Restitution of Land Rights Act, The Provision of 
Certain Land for Settlement Act and the Labour Tenant’s Act), by different offices and teams 
without there being any co-ordinated approach to institutional arrangements or provision of 
implementation and settlement support. 

6.1.3 CPIs and land rights management 
Very different approaches were taken by the PRLO and the Commission in establishing CPIs 
to hold the land. The land acquired under Redistribution was transferred to a Trust that 
explicitly recognizes the Zondo Tribe, the iNkosi as founder and his indunas as Trustees. 
Effectively the Deed gives unfettered absolute discretion to Trustees who are also the key 
authority figures in the Zondo tribal administration 

By contrast the Commission appears to have had concerns about giving the iNkosi de facto 
control over the claimed land. The Deed (which recognizes the iNkosi as founder) attempted to 
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dilute the powers of traditional authority structures without declaring this or making it clear why. 
This approach has had unintended consequences and has undermined farm management by 
creating puppet structures which have no real power, standing or authority. On investigation it 
quickly became clear that the Trust was largely moribund – a paper structure to effect transfer 
of the land. 

The process of establishing the Trust was determined by an outside service provider and 
people interviewed made it clear that their involvement in drafting the Trust Deed or 
understanding its provisions was minimal. 

The Trust Deed is entirely silent on the substantive rights of the membership although it 
imposes obligations to pay levies and requires members to “actively participate in upgrading 
operations” on the land, “failing which the member will forfeit any benefits accruing from such 
developments.”  

Very few of the 342 claimant households were actually living on the land. The majority 
appeared still to be living in a resettlement area about 30 km away from the site.  

It appeared that former farm workers resident on the land had been incorporated into the 
Zondo tribe but it was not clear de facto whether they had equivalent or lesser rights. There 
was speculation that they were unlikely to attend imbizo and that their rights and entitlements 
would not be as strong as recognized members of the Tribe. They did not appear on 
beneficiary lists and in law their tenure rights would be determined by their status in terms of 
ESTA. 

No training or support had been provided to the Trust since its establishment. Virtually none of 
the requirements contained in the Trust Deed had been met. No AGMs had been held, no 
books of account prepared or audited. The drafting of the Deed made it virtually impossible to 
hold a quorate meeting as it required a quorum of 70% of the members. 

With respect to inheritance members were required to draw up wills within a year of the Trust’s 
registration that nominated a successor. No wills had been prepared and inheritance was 
following customary arrangements, rather than the procedures set out in the Deed.  

The operating company which had been established to operate agricultural production 
activities on the land is required to lease the land from the Trust. However to date no lease or 
loan agreements were in place. Neither was there any agreed formula for the distribution of 
benefits. Currently the principle benefits were via wages to people employed on the farms. 

Effectively the properties that have been acquired via different land reform instruments are 
effectively being managed as a single entity under the iNkosi and his indunas and land rights 
allocated and managed according to their discretion and established practice. 

6.1.4 Land use, natural resource management and settlement planning 
Virtually all the investment in the land subsequent to the settling of the claim had been made in 
rehabilitating the commercial core on the Southern farms with irrigation potential. Overall there 
was an absence of an optimal land-use plan and minimum community involvement in land-use 
planning that had taken place.  

 No system of grazing management was currently being practiced. The field investigation 
noted that area was characterised by highly erodable soils. Neither DLA nor DWAF had made 
claimants aware of their obligations in terms of the National Veld and Forest Fire Act. No 
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firebreaks were in place and there was a high fuel load on the land and a high risk of fire in 
winter. 

The investigation of development options (Development Unlimited 2003 p.12) noted that the 
“Empangisweni Committee has indicated that all land claimants should live in a village format”. 
It proposed the establishment of a village next to the existing Swart Umfolozi settlement. 
However on the ground the story was very different. Informants cited strong cultural reasons 
why isigodis (clan affiliated settlements) could not be combined in a centralised village format. 
There were clear and substantial social pressures to settle along lines of historic occupation 
and at a socially relevant scale which had not been addressed in the planning process. 

Several isigodis had been established on different portions of the property, several of which 
lacked even the most basic services such as a safe source of drinking water. Overall this 
seems to reflect a disjuncture in the project priorities which privileged the continuity of 
commercial agricultural operations rather than the supply of basic services to the returning 
claimants.  

6.1.5 A review of the business enterprises 
An Operating company had been established to manage the commercial enterprises on the 
land. However it was not altogether clear whether all the land assets were to be managed by 
the Company or just those which were associated with the high value irrigation land.  

The Commission had retained the former farm manager to ensure that production on the 
irrigation portion was not disrupted.  A great deal of money had been spent by the Commission 
to hire a consultant to prepare a business plan. However the field investigation found that the 
business plan bore no relevance to actual activities taking place on the land and that the plan 
had not even been seen by the people managing the farm. 

Principle farming activities included: 

• Irrigation agriculture taking place under the auspices of the Operating 
Company  which included maize, dry beans, potatoes, wheat, and tomatoes 

• In the previous 12 months there had been a turnover R 1.3 million on 
these production activities rising to an anticipated R 5.9 million for the 
coming season which the field team found to be an feasible projection  

• Salaries and wages paid in previous 20 months amounted to R 1,3 
million which represented the principle benefits accruing from the 
project 

• Debt was currently standing R 2,033 mill (12.5% of turnover). Note that 
when debt rises to 17% of turnover the farm is technically insolvent  

• Government grants received to date amounted to R 3,2 million 
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• An Nguni herd donated by Agriculture to the project, calves from which could 
be retained to build up a local herd2 

• Forestry resources, some of which apparently had been sold by the iNkosi 
and used to finance farm rehabilitation 

• Land rental received from BioSwiss who were growing green beans on a 
portion of irrigated land and paid to the operating company 

• Household based livestock farming and cropping 

Effectively there are parallel farming operations on the properties: a commercial irrigation farm, 
Nguni and forestry enterprises under the auspices of the operating company and managed by 
the iNkosi and the hired farm manager and small l livestock and cropping undertaken by 
beneficiaries living on other farms which are uncoordinated and largely ad hoc .  

It was observed that there were potential spatial clashes and conflicts of interest between 
these activities. There was no land use plan in operation guiding how resources were to be 
managed on the properties as a whole. As yet there was no pressure on or conflict over 
grazing resources because the overall stocking density is low, but this could become a 
problem in future as densities rise. 

It became clear that the current farming strategy and production choices were grant driven 
rather than market related. The team was concerned that the very capital intensive nature of 
irrigation agriculture had increased the financial risk, although it was acknowledge that it also 
created the potential for value adding.  

Overall the dependence on grants and political connectivity raised questions about the future 
sustainability of the enterprise. Currently there was a strong and growing dependence on the 
iNkosi and a concentration of financial information and decision making authority in him and 
the farm manager. 

6.1.6 Capacity development 
Very little actual skills transfer appears to have taken place. The farming operations appear to 
remain highly dependent on the retention of the farm manager and the continued active role of 
the iNkosi.  

The business plan which was drawn up by an external consultant focuses almost exclusively 
on the maintenance and expansion of the existing commercial operations. It pays very little 
attention to the household livelihood and land needs of households residing on the land.  

A mentor was appointed by the Commission to assist the claimants with implementation but 
curiously, the consultant who was responsible for developing the business plan and the mentor 
and farm manager responsible for implementing it were consciously kept separated by the 
Commission, ostensibly because they did not want mixed messages being given to the 
claimant community.  

This approach meant that an opportunity was lost to form a team responsible for planning and 
implementation support. This meant that an expensive business plan was developed with 

                                                           
2 It was not established how ownership and control of the growing herd would vest. 
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limited local input and involvement and which was never used to guide the operations 
themselves. 

The failure to support and monitor the legal entities that were established to hold the land and 
operate the business enterprises on it is reflected in the dysfunctionality of the land holding 
entities as they were originally conceptualised. It also limits the ability of members to hold 
leadership to account and make informed choices about the distribution of benefits and the 
management of shared assets. 

6.1.7 Co-operative governance 
As indicated in the section above dealing with land acquisition there was very poor co-
operation between the Commission and the PRLO within the Department of Land Affairs. 
Unsurprisingly this failure extended to other role players as well. Despite DLA having mapped 
all the land reform projects and restitution claims land reform featured minimally in local and 
district municipality IDPs. Interaction between DLA and the municipalities appears quite ad hoc 
but also reflects the capacity of the municipality to engage. The PRLO officials we met with 
voiced intense frustrations with the dysfunctionality of the local municipality and local 
government as a whole 

ANC/IFP contestation also had a role to play. The Abaqulusi Local Municipality which was IFP 
dominated had a definite hands off approach with respect to land reform which it seemed to 
perceive as an ANC project. Numerous attempts to engage the local authority in the field 
based learning process were rebuffed. 

An interview with the PRLO highlighted their perceptions of deep divisions within the Provincial 
Department of Agriculture between extension officers attached to the former homeland system 
and those dealing with commercial farmers. A picture was painted of dwindling support by the 
DoA for land reform the closer officials were to the ground. 

The development of the settlement and implementation support strategy will need to pay 
careful attention to these issues. Clearly the ‘one stop shop’ approach of decentralising land 
reform implementation support services to the municipal level would be a non starter in the 
Empangisweni context. 

6.1.8 ISRDP nodes 
The Zululand District Municipality is one of the four “nodal points” in KZN for the 
implementation of the Integrated Sustainable Rural Development Programme (ISRDP).The 
Integrated Sustainable Rural Development Programme, is a poverty relief program that was 
designed specifically for the purpose of fast tracking priority projects within a Municipality.  

Theoretically one would expect area based land reform which was taking place, albeit by 
default in the area to feature highly in interactions between ISRDP, municipalities, the DLA and 
relevant line departments. However there was no evidence of this happening at all. 

Participants in the learning programme and other local actors and officials with whom we 
engaged were hard pressed to explain the ISRDP and its development co-ordination role. 
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6.2  Bakubung ba Ratheo 
This case was selected as an example of a long settled claim from the era preceding the 
Restitution Act. The Bakubung had their land restored through ACLA procedures. The project 
was subsequently designated as a Presidential lead project. 

6.2.1 Historical background 
The case study (Weidemann and Sias 2006) highlights how the Bakubung bought the farms 
Elandsfontein 21 IQ and Palmietkuil 25 IQ (measuring 4592, 292 hectares) near Boons in the 
then district of Ventersdorp in 1894. 

A chieftaincy dispute, caused a split in the Bakubung community3. The community split into the 
Bakubung ba Ratheo (the focus of the case and also known as the Bakubung ba Monnagotla) 
and the Bakubung ba Mathopes (the followers of Lesele).   

By the mid 1930s, there were two distinct communities living in two separate villages – 
Molotestad (Bakubung ba Ratheo) and Mathopestad (Bakubung ba Mathopes). Each 
community also had its own authority structure. The Bakubung ba Ratheo allowed/encouraged 
the settlement of tenants on their property while the Bakubung ba Mathopes did not. 

In 1965 the Native Commissioner of Rustenburg told the Bakubung that they would be moved 
to Ledig near present day Sun City. In 1966 both Molotestad and Mathopestad were declared 
“black spots”.  

The state adopted a strategy of divide and rule to effect the removal of the Bakubung ba 
Ratheo. Promises of alternative land were made to a Chieftainess (whose legitimacy was 
disputed by many land owners) to leave voluntarily, together with the tenants. A few owners 
also followed suit but the majority of the original owning families refused to leave. 

The properties expropriated by SA government on 10 May 1967. The leaders of the Bakubung 
ba Ratheo were imprisoned and the remaining members were forcibly removed to Ledig.  
Molotestad was destroyed. 

Mathopestad, the neighbouring settlement however was reprieved and the Bakubung ba 
Mathope were never removed. 

The Bakubung ba Ratheo made their first claim to the Advisory Commission of Land Allocation 
in December 1992 .The claim was settled in 1993. The Bakubung ba Ratheo (referred to as 
Monnakgotla in Commission Papers) claimed Palmietkuil 25 IQ and portions 4 and 5 and the 
remaining portion of portion 10 of Elandsfontein 21 IQ .The other portions of Elandsfontein 
were occupied by the Bakubung ba Mathope were also restored. However it emerged from the 
field visit that the exact boundaries of these portions were either not clear or were in dispute. 

                                                           
3 A report of the Advisory Commission of Land Allocation explained the conflict as follows: “In 1889, 
the tribe purchased land at Molotestad in what was then the Rustenburg district. This land is adjacent to 
the present Mathopestad. In purchasing this land the tribe was represented by one Monnakgotla, because 
he was able to read and write. The upshot of this transaction was that the land was transferred into the 
name of Monnakgotla, who thereafter laid claim to the position of chief of the tribe. This led to a dispute 
within the tribe between the followers of Leselle Mathope, who claimed to be the rightful chief, and the 
followers of Monnakgotla. The matter was taken to the Transvaal Supreme Court, which held that 
Leselle Mathope was indeed the chief of the Bakubung community, but that Monnalgotla was the owner 
of the land. As a result of this, Leselle Mathope and his followers left Molotestad and settled on the farm 
Elandsfontein. This was apparently around 1890. 
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Mathopestad residents were never removed. Today this 
settlement appears to be attracting people evicted from 
surrounding farms and tenancy relations have developed 

A new settlement was constructed for returning Bakubung ba 
Ratheo. 200 sites were serviced with water and pit latrines. 97 
RDP type houses were constructed and electricity supplied. 
However few households appear able to afford electricity costs. 

.  
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Some of the Bakubung ba Ratheo returned on 1 March 1994. These were mainly older people 
with a strong desire to return to their land. They returned to occupy open land – no housing or 
services were available. These were provided in the next few years. However the majority of 
the households who were removed remained in Ledig. 

6.2.2 A post settlement development chronology 
Date Event Actors 

1994 Restoration.  
Nothing on the land on arrival. People build 
shacks to live in.  
Water drawn from old Lutheran mission 
waterpoint 
Land restored without the formation of any 
legal entity or agreement on individual 
tenure rights 

ACLA, TRAC 

1995 Initial land use and settlement planning 
Project declared to a Presidential Lead 
Project 
Institutional vacuum enables a claimant to 
assume leadership role as ‘self appointed 
kgosi’ 

IDT, CSIR, SACC Dept Agric 

1996 DoA provides agricultural equipment, maize 
seeds and fertilisers.  
‘Self appointed kgosi’ takes control of this 
equipment and associated farming process 
Drilling of boreholes for domestic water 
supply 

Community committee, DLA and legal advisor 

 

Mvula Trust 

1996/7 season Ploughing starts under kgosi. Maize planted 
and after harvest kgosi distributes 5 bags to 
each household  

 The role of the DoA uncertain during this 
period 

1997/8 season Ploughing continues under kgosi. Maize 
distributed after harvest to households. 
However fewer bags distributed 

The role of the DoA uncertain during this 
period 

1997 Members of Bakubung ba Ratheo living 
offsite mount a challenge to kgosi. The 
process of forming a CPA begins 
Bakubung at Molote receive 3.175 million 
for settlement from DLA – uncertainty how 
this was calculated 
RRSC appoints town and regional planners 
and engineers 
Planning process with community to 
establish settlement site preferences and 
level of service 

DLA,   
Rustenberg Regional Services Council 
(RRSC) appointed as implementing agent 

 

 

1998 Project goes out on tender in 1998. 
Contractor appointed in December 1998 
CPA formation process continues 
Community hall constructed by outside 

RDM 
Contractors 

Community say they do not know who built 
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Date Event Actors 

donors this 

1998/99 season No benefits from ploughing under kgosi 
reach community.  
Emerging CPA challenges kgosi 

 

1999 Construction of housing begins. 93 houses 
built on 200 serviced sites  
Complaints and struggle over tractors and 
benefits.  
Emerging CPA complain to DoA,  
Municipality, MEC and Premier 
Tractors returned to Agric. Agricultural 
production ceases 

Contractors 

 

Emerging CPA leadership 
Various roleplayers 

2000 Money for school sourced from Swedish 
donors 
School built 

CPA leadership initiative Swedish donors and 
DET 

2001 CPA registered with three tiered structure 
Members elect Executive from younger 
professionals living offsite in the cities 
Land transferred to Bakubung CPA in form 
of provisional title deed 

DLA 

 

 

2004 CPA opts for ‘entrepreneurial model’ in 
response to proposals by Executive which 
sees land allocated to those with capital 
and interest in farming 
CPA gets R500,000 grant for a sunflower 
project from Bojanala District Municipality 
Contractors appointed to rip 1030 ha of 
land. Delays result in only 60 ha being 
planted late in the season 
11 km of fencing put in  

 

 

Bojanala 

Contractors 

 

2005 Sunflower harvested in 2005. Contracted 
harvester allegedly sells product elsewhere 
and then runs off with money. 
District Council recommends to CPA that a 
charge be laid. Charges laid by individual 
entrepreneurs and a summons served on 
contractor  

Bojanala 

 
Entrepreneurs 

 

 

2005 Land use plan drawn up 
Business plan drawn up for 11 million rand 
– 7.9 million CASP and 4 million from 
Commission 

Agriculture 
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Date Event Actors 

2005/6 season Bojanala lends 2 tractors from project at 
Koster. More seed provided from Bojanala 
Only 50 ha planted by one entrepreneur 
Five other entrepreneurs contribute 10000 
each  
Agric committee head pays workers out of 
own pocket 600/month each 

Bojanala 

2006 Contestation over content and feasibility of  
business plan  

 

6.2.3 Governance, membership and land rights 
When the Bakubung claim was settled through the ACLA procedures the land reform 
programme in its current form had yet to emerge. Claimants returned to the land in a 
spontaneous settlement process. They were supported in an ad hoc way by a number of 
NGOs and government departments – themselves in processes of internal transition. An 
institutional and leadership vacuum developed amongst the resettled community which 
enabled an individual to entrench himself as a ‘self appointed kgosi.’ 

Once the Bakubung acquired the status of a Presidential lead project this brought various 
government departments into the frame to supply services of different kinds. This period was 
characterised by poor co-ordination between Government departments and NGO actors and 
their failure to engage adequately with the claimant community. 

 Officials from Government departments chose to meet with and engage with the kgosi on a 
one to one basis. This served to legitimise his position, undermined accountability to the 
claimant community and opened the door to abuse of resources. 

Other members of the Bakubung, particularly those living offsite began to organise a more 
democratic alternative. Younger skilled professional urban members took control. A CPA was 
formed after much local discussion to take ownership of the land, define membership and 
members’ rights.  

The constitution recognises categories of people eligible for membership: 

• On site returnees 

• People off site who are bonafide members of the Bakubung 

• Descendants of people removed 

• People who can apply who are not Bakubung 

The Constitution foregrounds the principle of equity and notes that “members should not be 
discriminated against or materially differentiated in terms of rights and entitlements.” 

The constitution specifies members’ rights to a residential stand, arable land, grazing access, 
water and other natural resources. However the full list of claimants has never been verified. 
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The drafting of the CPA constitution reflects the involvement of claimants and a process of 
trying to resolve internal conflicts that had been so much part of the history of the Bakubung. 
The Constitution seeks to recognise different governance dimensions and integrate their 
functions within the CPA. The Constitution honours the ‘top seven’ leaders who lead the 
Bakubung in the struggle to restore their land. It also acknowledges the role of clan based 
decision making structures – the dikgoro. However real decision making power is vested with a 
technical committee and the CPA office bearers – there being a close correlation between the 
two. 

As the entire CPA executive live off the property in town they have established a “local 
authority” which is a sub committee tasked with day to day management but with limited 
decision making mandate. 

No training or follow up support was provided to CPA from DLA and no subsequent monitoring 
of its performance has been carried out. However despite this and largely thanks to the 
competence of its office bearers the CPA remains functional. The CPA executive holds 
monthly meetings on last Sunday of the month. 

Despite some problems of attendance by committee members due to distance and other 
commitments it appears that meetings were always quorate. AGMs also appear to have been 
held regularly and annual reports prepared since the registration of CPA. In 2005 an annual 
report was prepared and audited financial statements presented. The treasurer is a qualified 
accountant. He and other office bearers have prominent positions in corporate life.  

A combination of factors including the relatively high profile and affluence of the Executive 
members, their offsite residence and the adoption of an entrepreneurial model for use of farm 
asset has created some distance and suspicion between them and some of the people who 
live on site. 

Some people interviewed on site conflated the CPA with its Executive Committee rather than 
seeing it as a common ownership and land rights management structure. Others went further 
to characterise the Executive as an outsider dominated body out of touch with local needs. 

The main institutional problem facing the CPA was the promotion of the model of the ‘16 
entrepreneurs’ by the CPA executive which allocated land to members with capital and 
expertise. This in itself is not inherently problematic as the majority of households remaining 
on the farm are pensioners with limited capacity for farming. However the structuring of the 
arrangement meant that ordinary members would derive minimal benefits. The 16 
entrepreneurs (the majority of whom were members of the CPA Executive) were not required 
to lease the land from the CPA but to contribute 5% of their profits.  

This approach creates something of an institutional dilemma as several members of CPA 
executive wear two hats:   

• They are elected representatives of the membership tasked with protecting 
their rights and delivering maximum benefits 

• At the same time they are the principle entrepreneurs with individual 
interests in business and production 
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This results in a fundamental conflict of interest as the Executive is effectively required to 
police its own individual entrepreneurial activities. Clearly CPA management and individual 
business interests need to be separated. 

6.2.4 Settlement and development planning 
Development planning with respect to the settlement of the Bakubung claim seemed to be a 
piecemeal affair. The focus major planning intervention was with respect to the development of 
Molote City – the settlement. 

Clearly settlement planning cannot be delinked from development planning to realise local 
development and livelihoods opportunities. 

 

A row of unoccupied houses in Molote  

 

 

A primary school built by donors and equipped with state of 
the art computer system. The school has very few students 
enrolled and lacks the finance to pay for its satellite internet 
connection. 

The photographs highlight the consequences of settlement establishment without 
corresponding investment in local economic development and the creation of sustainable 
livelihood opportunities.  

Overall about half of the 97 dwellings were occupied. While each dwelling had an owner many 
of these were living away in the urban areas. Many of the occupied households were inhabited 
by old people – grandparents often supporting grandchildren with their pensions. On the whole 
people living in the settlement had not invested in or extended their houses. However there 
were some notable exceptions where individuals, mostly retirees had constructed large well 
built dwellings. 
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A primary school had been constructed with donor money and staffed by DET. The school had 
been equipped with workstations and a satellite internet connection. The school had a very 
limited enrolment and its computer facilities remained unused, seemingly because of a lack of 
budget to finance the internet connection and poor staff training and support.  

A community hall and service centre had been constructed but there was very little evidence of 
local economic activity. No spaza shops were in evidence. Most people appeared to walk to 
Mathopestad 5 km away or to take a taxi to Rustenberg 70km away to do their shopping.  

Currently the residents depend entirely on social grants and urban remittances. The current 
demographics of the settlement indicate that it could cease to exist in 15 – 20 years time 
unless local development opportunities provide much needed jobs that will attract and retain 
younger economically active people. 

6.2.5 Agricultural business planning 
There seem to have been two periods of DoA involvement:  

• An initial engagement during the immediate post settlement phase when 
tractors and equipment were purchased. It was not clear what sort of 
planning underpinned this early intervention but it would appear that it was 
largely restricted to the supply of equipment and inputs. 

• A second phase following an award of R500,000 from the Bojanala District 
municipality in 2004 as start up capital for the development of agricultural 
land. It did not appear that DoA provided support to enable the community to 
implement this award. 

After the 2004 season the CPA Executive approached North West Department of Agriculture 
for help in developing a farm plan and the development of a business plan to enable further 
financial assistance. The farm plan identified:  

• 3251 ha suitable for grazing 

• 1025 ha for crop production 

Both grazing and arable areas were divided into CPA and individual portions. The majority of 
the arable land was allocated to 16 entrepreneurs on portions between 50 and 84 ha each.  

The business plan drawn up by the Department of Agriculture was clearly driven by the 
Department’s need to spend money rather than provide a sustainable base for incremental 
growth. We learnt from the North West DoA representative that the department was in crisis 
having had successive directors fired or suspended. In consequence the Department had only 
spent 5% of its CASP funds. The Department was under pressure to demonstrate delivery. 
Unfortunately the primary indicator of delivery appeared to be the percentage of budget spent 
rather than qualitative measures of sustainable agricultural enterprises established and 
supported. 

 The plan envisaged: 
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• Putting all 1025 ha of arable land under sunflower at a projected yield of 1.3 
tons/ ha 

• Raising 180,000 broilers/annum as part of an outgrowers scheme 

• Purchase of 234 pregnant  Bonsmara cows and 12 Bonsmara bulls 

The business plan was closely analysed and it quickly became clear that it was based on best 
case projections. Yields for example were projected higher than the local average. It proposed 
buying in a herd of Bonsmara while failing to take into account the management of existing 
livestock owned by people living on the land. 

The plan was a theoretical projection of input and output costs that was largely silent on the 
human resources, management skills, training and implementation support that would be 
required. The plan contained no assessment of the existing levels of skill and farming 
experience amongst the claimant community. The plan envisaged spending very little on 
training.  

Overall the business plan raised serious questions about the quality of business planning 
support and advice that land reform beneficiaries are receiving. Far too much significance 
seems to be given to the production of the document purporting to indicate economic viability 
and far too little attention paid to competencies, management skills, finance, markets, risk 
analysis and implementation requirements to make the plan a reality. 

It appears that business plans are often seen as an end in themselves – one of the 
requirements that has to be in place to secure finance and enable the release of grants. The 
way that business plans are conceptualised needs to be re-evaluated particularly at purpose 
level. It needs to be clear what they are for and if required what they need to be complemented 
by. How they are prepared, their links with implementation, skills assessment, capacity 
development initiatives and mentoring support needs to be fundamentally rethought. 

6.2.6 Natural resource management 
Very little attention had been paid to grazing and natural resource management on the 
property. Although a land use plan had been prepared this was largely restricted to 
designating arable and grazing land. There appears to be no land use management plan that 
had involved resource users in an assessment of the resource base, environmental 
opportunities and risks and the development of an appropriate resource management regime. 

The team assessing the natural and built environment found that:  

• Grazing fields were not camped resulting in areas being overgrazed close to 
the settlement 

• No water points had been provided for livestock thus limiting their grazing 
range and resulting in a concentration on areas closer to the settlement 

With respect to grazing management there was a theoretical levy for grazing where the first 
ten cattle are free but for each beast thereafter cost R5.00/annum. This levy was not enforced 
and neither would it provide adequate revenue to enable the CPA to maintain fencing, water 
points, invest in pastures etc.  

Other findings were that 
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• The existing earth dams on the property were not maintained and further no 
costs of maintenance were projected 

• There appeared to be no system in place to manage the collection of fuel 
wood and no plans for managing alien species 

• The existing wet-lands which were an important ecological resource were 
not being protected 

• There were no firebreaks and a high fire risk 

Perhaps the most significant environmental hazard was fire. The farm carried a very fuel load 
without there being any firebreaks in place. Neighbouring farms had standing crops of 
sunflower and maize in the fields in the immediate pre-harvest state which are highly 
vulnerable to fire. As with other projects members of the CPA executive were not aware of 
their liabilities and obligations in terms of the National Veld and Forest Fire Act. Agriculture did 
not appear to be providing advice on third party fire insurance or assisting to provide such 
cover. 

6.2.7 Capacity development 
While the CPA executive had important business management skills they lacked farming skills 
and experience. Further since all executive members lived off site there was no effective 
oversight of development projects on a day to day basis. 

No evidence was found of a capacity development strategy, or coherent system of support to 
enable the CPA to meet its development objectives. 

6.2.8 Co-operative governance and integrated planning 
The IDP noted that agriculture only contributed 2.6 percent to the local economy and is in a 
long term decline within the province. Indications are that 8% commercial farmers are bankrupt 
and maize plantings have declined by 60%. Decline in output has been aggravated by high 
diesel costs, withdrawal of subsidies on which much agriculture in the provinces depended 
historically and low and unprofitable maize prices in 2005. 

Overall the District is characterised by a shortage of high value productive agricultural land. 
Very limited attention paid to land reform within local municipal IDP apart from stated goals of 
promoting: 

• the development of agriculture at rural settlements located in proximity of 
major water sources as a primary income base for rural settlements 

• the transfer of state owned farms into a private or semi-private (co-ops) 
ownership to facilitate the development of these farms into commercial 
farming operations 

Generally the IDP was largely silent with regard to rural livelihoods and regeneration of the 
rural economy. However despite these silences the Bojanala District Municipality appeared to 
be playing an active role in supporting land reform projects in the area. However this support 
appeared to be restricted to providing funding and equipment. The effectiveness of their 
interventions was limited by inadequate planning and implementation support and without 
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effectively monitoring the results of their funding activities. For example of their R500,000 grant 
to the Bakubung, virtually all of the money went into contractors pockets with no benefits being 
realised on the project.  

There appeared to be an absence of spatial data in North West to inform IDP processes about 
the location of claimed land, settled claims and land acquired through Redistribution. Where 
co-operation existed between DLA, the municipality and Agriculture this was through the 
formation of project steering committees mainly in the project planning phase. There was little 
evidence of a more comprehensive area based approach to land reform planning and 
implementation. The Department of Agriculture was widely regarded as being very weak and 
poorly organised. 

6.3 Zebediela 

6.3.1 Historical background 
The case study (Tilley and Nkazane 2006) highlights how  the Bjatladi originally known as 
Batlokwa Ba Manthatise came from Lesotho in late 1700s during Mfecane. In early 1800s 
Queen Manthatise dethroned and community divided into Batlokwa Ba Mamabolo and 
Batlokwa Ba Mamarela a Bjatladi. Later they scattered around Mmabulepu Mountain in three 
clans: Tsoai, Mogoto and Mogotlane.  In 1814 settled on land under claim. Their rights were 
‘unregistered’ but they had rights equivalent to ownership 

An entrepreneur Isidore Schlesinger arrived in1914 who informed the Bjatladi that the 
Commissioner of Native Affairs had granted him permission to farm in the area and that the 
community had to provide labour. Some resisted. Some became labourers, some left. The 
nature and process of dispossession meant no compensation was given and no alternative 
land provided. 

The land occupied by the Bjatladi became world’s greatest citrus producing farm by 1925. A 
railway connection was made in 1928 to facilitate export to local and international markets. In 
1973, the property was expropriated from the Schlesinger family by the South African 
government and was consolidated into the Lebowa Homeland in 1975. In the same year, the 
Zebediela Citrus (Pty) Ltd was established. Since expropriation the citrus estate passed under 
the management of various parastatals including the Economic Development Corporation 
(EDC), the South African Development Trust (SADT), Bantu Investment Corporation (BIC) and 
the Lebowa Agricultural Company (LAC)  

The Limpopo provincial government established the Agricultural and Rural Development 
Corporation (ARDC) in 1996. ARDC amalgamated the holdings of three former homeland 
parastatals in the province. All state farms in the province – including Zebediela – were 
transferred to the ARDC, thus making the government of Limpopo the biggest farmer in the 
province.  

However the estate was badly mismanaged under the ARDC. Infrastructure and outputs 
declined dramatically. This led to a provincial government initiative to restructure the estate. In 
2001, in order to save the estate from complete collapse, short-term operators were hired by 
the Limpopo Department of Agriculture on a contract basis for harvesting and marketing for a 
period of two years. 

At the time the Department of Agriculture was unaware that there were land claims on the 
estate. They were seeking a way to divest their responsibilities and were examining a 
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partnership between a private sector investor, the workers and the local kgosi who they saw as 
having some entitlement to the land 

6.3.2 The land acquisition process 
Three Bjatladi groups the Tsoai, Mogoto and Mogotlane lodged separate claims December 
1998. In October 2002 it was agreed to merge claims into one. The claim was gazetted on 10th 
January 2003 and the Section 42D was signed 14th August 2003. 

Claim settlement process recognised need for a strategic partnership to provide capital and 
management expertise. Settlement agreement negotiated between RLCC, Bjatladi Claimants, 
Henley Farm Properties (Pty) Ltd (Mr J Boyes) the Department of Agriculture, the ARDC and 
Zebedelia Citrus Workers’ Trust. Henley Farm Properties was one of the operators brought in 
2001. 

The land was valued at R61 432 855 million. However the land was owned by the State land 
so no land purchase was required. Grants made available through the Restitution programme 
totalled R 17 569 640. These grants were largely used for borehole refurbishment, 
replacement of electrical infrastructure, electrical fencing of the orchards, and access road 
rehabilitation.  

6.3.3 The joint venture agreement 

 

According to the settlement agreement the strategic partner is required to sign 15 year lease 
agreement once transfer takes place and the lease to be registered against title deed. The 
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lessee is required to pay R1 million a year into CPA account adjusted annually according to 
inflation. However to date the land has still not been transferred to the CPA, partly owing to the 
complex procedures associated with divesting state land. So the company and the other 
parties are operating in good faith 

6.3.4 Rights, benefits and entitlements 
The key question in assessing the success of the Zebediela claim and its value as a model for 
the structuring of future joint venture agreements revolves around how the claimants have 
benefited from the restoration of their land and the assets. It became clear that despite the 
economic success of the citrus operations and the rehabilitation of an near defunct estate the 
principle beneficiaries of the process are the strategic partner, the workers and a small section 
of the claimant body. The majority of claimants had yet to realise any meaningful benefits from 
the restoration of their land. 

The field team which examined the institutional issues recognised that Zebediela is a large, 
complex and multidimensional project. It was clear that Zebediela provides enormous learning 
opportunities with respect to the transfer of high value land and the takeover of management 
and capital intensive projects. 

Our assessment was made on the basis of a relatively short exposure to the project and there 
were several areas where we needed to deepen our enquiry to draw clear conclusions and be 
more confident in our observations. 

The institutional assessment team met with CPA and Workers’ Trust representatives. Our 
mandate was to assess the functionality of these institutions and their role in the overall 
enterprise. In the process we examined the extent to which the CPA and Trust had received 
effective support and their capacity developed to effectively fulfil their roles. 

6.3.4.1 Reviewing the CPA 
The history and particular circumstances of the project meant that the CPA was established 
after the strategic partner was already on the land and managing the estate. The framework 
for a deal had already been conceptualized by Agriculture which required readjustment to 
incorporate the claimants and balance their rights and interests with those of the workers. 

To some extent these circumstances overshadowed the formation of the CPA which was 
established more as a means to hold the land than as a vehicle to determine and manage 
member’s rights and benefits. 

RLCC provided some assistance to set up the CPA. A legal firm was appointed as a service 
provider. According to members of the CPA Executive an initial workshop was organized to 
provide claimants with information about  different options for establishing a legal entity to hold 
the land and manage the rights of the members. The claimants selected CPA although no 
clear reasons were established for their choice. 

The claimants requested the service provider to draw up a draft constitution which was then 
discussed and amended by Executive before being subsequently presented to the members 
for adoption. 

The CPA executive identified problems with legal language in the document. It was clear from 
our engagement that not all the members of the CPA committee understood the implications of 
certain clauses in their Constitution. 
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6.3.4.2 CPA executive selection 
CPA has a 21 member committee. This number was selected to ensure representation of 
Bjatladi claimants scattered between different villages where they reside. The CPA executive 
has five members (Chair, Deputy Chair, Treasurer, Secretary and Deputy Secretary) 

The executive was elected at founding general meeting. There was discussion about 
competencies that CPA executive members require – skills, relevant work experience and 
fluency in English. 

Interestingly the CPA Chairman who is a claimant also works for the Department of Agriculture 
as a Chief agricultural technician for the district. He was seconded by Department of 
Agriculture to the project and is both Chairman and an Agriculture Department employee who 
remains on Department payroll. This poses interesting questions about the relationship 
between his respective roles and the extent to which his job positioned him for the role of the 
Chair. Presumably there needs to be some policy position on the secondment of government 
officials in such cases. 

6.3.4.3 CPA structures 
In addition to the Executive there are a number of sub committees including those dealing with 
financial, catering, legal issues and transport. The Committee also contains some members 
without portfolio. 

Given the maxim that structure follows function there was unresolved debate about the exact 
role of the CPA given that it leases land to an operating company in which it has shares and 
how this affects the definition of office bearer positions – given that some people on the CPA 
executive also have management positions in the operating company. The relation between 
the roles and functions of CPA office bearers and operating company management needs to 
be carefully delineated. Conflation of roles creates the risk that operating company managers 
can be voted out by virtue of the fact that they also hold CPA office. 

6.3.4.4 Managing and running the CPA 
The CPA executive reported holding regular minuted meetings and that they have held all 
AGMs since they were constituted. However communication with membership dispersed 
across different villages and beyond remained a big problem. CPA committee members 
resident in different villages are responsible for communicating with the claimants but offsite 
enquiries by other teams raised questions about how effective this communication was in 
practice. 

While the Executive emphasised that they do not make major decisions without consultation, 
and placed great emphasis on transparency other group enquiries painted a very different 
picture. where executive effectively making all major decisions with limited reference to 
remaining CPA members 

The executive reported that there have been no incidences of conflict or disputes. However 
other Bjatladi claimants residing in the neighbouring village reported being marginalised from 
the activities taking place on the land and prevented from realising benefits from the estate. 

The CPA had received limited support since its establishment. The RLCC had organized three 
one day workshops for the CPA Executive 
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• A workshop on CPA constitution 

• A workshop run by the Department of Labour on the responsibilities of an 
employer  

• A workshop run by SARS on the tax liabilities of the CPA. The CPA had 
obtained a tax exemption certificate. However they had been advised that 
once they declared a dividend they would become liable for tax.  

The RLCC had also reportedly assisted the CPA with the process to enable them to re-elect people 
to posts on the Executive that had fallen vacant 

Other than these initial workshops the CPA had had very little support to establish itself and little 
access to specialist advice on managing its assets. There appeared to be no system in place to 
monitor of its performance. 

6.3.4.5 Assessing the CPA constitution and its application 
It became clear from our interaction with the CPA executive that they were not fully aware of 
the contents of their constitution. 

For example a standard clause in most CPA constitutions that permits opening up membership 
to people who could add value to association was met with surprise by the executive. More 
importantly the implications of key clauses such as 33(iii) & (iv) appeared not to be 
understood. 

“Upon dissolution all the immovable assets of the Association shall revert back to 
Department of Land Affairs 
“All other moveable corporal assets shall… be transferred to some other 
institution or association as the DG may determine” 

Effectively these clauses mean that the CPA gets nothing should they dissolve the Association 
which is effectively retained as State land. These clauses appear inconsistent with the 
Restitution of Land Rights Act as they restrict the rights of claimants to dispose of the land in 
perpetuity. It was suggested that the Constitution be referred for legal opinion. 

The constitution also allows for the termination of membership but provides no clarity about 
what people who lose their membership rights can expect in terms of material compensation. 
The constitution cites the Commission as a referee for resolving disputes. This clause will 
need to be amended in future. 

The Constitution allows every member to:  

• Have a share in joint business ventures set up as part of the Association or 
on Association land 

• First opportunities for employment in business ventures 

• Access to communal land 

It was clear from our enquiry that thus far the CPA had failed to secure these rights. No benefit 
sharing formula had been developed to ensure that claimants benefit from return of the land 
and from the business enterprises on the land. The principle benefit was the R1 million a year 
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paid by the strategic partner in rental. How there did not seem to be a clear strategy as how to 
utilise this money. 

Despite there being unused surplus grazing on the estate (which was also contributing to the 
high fire risk) members’ livestock was not permitted on the land despite shortage of grazing in 
adjacent villages. 

CPA executive was unable to interpret clause relating to inheritance in the Constitution. It 
appears that the inheritance formula adopted in the Constitution will result in the progressive 
expansion of the beneficiary group and the corresponding dilution of benefits for individual 
members over time. The long term implications of this for the sustainability of the enterprise 
have not been assessed. 

6.3.4.6 Overall assessment of the Constitution 
The CPA executive was clearly uncertain about key aspects of their constitution. The 
Constitution did not appear to be guiding day to day management of land and members rights. 
The Constitution effectively retains the estate as State land while give usufruct rights to 
claimants. In the light of the findings of the institutional assessment team the Constitution 
needs to be revisited. This exercise could create the opportunity for claimants to reassert their 
rights to certain benefits from the land. 

6.3.5 CPA finances 
CPA has an account. An accountant has been appointed and books prepared and audited. 
However we did not have the opportunity to see or scrutinize the financial statements.  

CPA executive expressed concerns about rates of interest being obtained from money 
invested. It appeared that they were not getting proper financial advice on the best 
opportunities for investing their money. Thus far the CPA has had three payments of a million 
rand. They had made a once off payment of R500/household (423 households) and had paid 
out R211,500 paid out in total.  

The CPA’s position was that they were investing money from the lease to save for the time 
when they had to buy out the strategic partner. They stated that members had instructed them 
to save and invest all the money for the future rather than make payments to beneficiaries. 
Given the difficult living circumstances of many of the beneficiary households, and the 
advanced age of several members this instruction seemed implausible. At the same time the 
CPA Executive did not seem to have a clear idea about how much they needed to buy out the 
strategic partner.  

With respect to salaries and benefits earned by the executive the Constitution allows the CPA 
Executive to pay themselves “reasonable remuneration” for their services. We were not able to 
establish who was actually drawing a salary or from what source payment was made. The 
situation was confusing as some of the Executive had positions as employees on the 
management team. With respect to CPA business Executive members were paid a flat fee of 
R60 for attending a meeting. However this appeared to be irrespective of distance travelled or 
costs incurred. These anomalies were indicators of inadequate systems development to 
enable the day to day management of the association. 
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6.3.6 CPA relationships with the strategic partner and the Workers’ Trust 
As highlighted above the CPA did not appear to have a clear idea about its role at end of 15 
year period when the lease expired. Currently the training that was taking place was focused 
on improving productivity of the workforce and developing the skills of middle management. It 
appeared that very little investment had been made in developing a new tier of top 
management that will be required to manage this complex business. 

Currently it appeared that the leadership of the CPA and the Workers’ Trust had a close 
working relationship. It seemed that their primary focus was on the need to work together to 
retain some oversight over the strategic partner. There appeared to have been little discussion 
on how the role of CPA would change in relation to the workers once they took over the 
strategic partner’s shareholding. The CPA would become both the employer and manager of 
the labour force and would be responsible for wage negotiations etc. 

The Workers’ Trust had acquired a 15% shareholding when the deal was struck. This gave 
them one member on the board and one observer. However it was clear that workers wanted 
to increase their 15% share and their representation on the Board. This could be a source of 
tension in the future, particularly as the workers are the key players in the day to day running 
of the enterprise and arguably the principle beneficiaries of the deal.  

This tension could be exacerbated by the fact that the Workers Trust is expected to distribute a 
dividend to workers based on profits. So far no dividends have been distributed because no 
profits have been declared. The strategic partner gets their revenue based on a percentage of 
turnover so they are not unduly pressured to declare profits. The establishment of the Trust 
has created expectations of dividends among the workforce that are unlikely to be met 
particularly as the overall business model has a vested interest in not declaring profits to 
minimise tax liabilities. These unmet expectations have already resulted in the threat of strike 
action earlier in 2006. Apparently a strike was only averted by intervention of MEC and a once 
off R50.00 payment to all the workers. 

Given the limited likelihood of the Trust being in a position to distribute a dividend it appeared 
that a new performance management and bonus system needed to be developed to replace 
the current dividend based formula. 

6.3.7 Labour issues 
Historically government owned estates in the former homelands were heavily subsidised and 
employed more workers than economically viable. A history of strike action on Zebediela 
reveals that strikes have often been sparked by downsizing proposals. This creates the 
possibility that the business may be carrying too many workers.  

There appear to be a number of silences with respect to worker rights and entitlements. For 
example it is not clear what benefits workers are eligible for on retirement. Clearly many of the 
workers are effective date ESTA occupiers and cannot be evicted from accommodation they 
occupy on the farm. The CPA as owner and employer needs to be aware of its obligations with 
respect to ESTA and worker contracts need to be reviewed with respect to their rights on 
retirement. 

6.3.8 Legal compliance 
Overall it appears that very little attention has been paid to the legal obligations of CPA and 
operating company in terms of variety of legislation including the National Water Act, the Veld 
and Forest Fires Act, the Factories Act, the Labour Relations Act, Health and Safety and 
Workers Compensation etc. 
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6.3.9 Land use, natural resource management 

6.3.9.1 Water resources 
The citrus estate depends on an extensive system and complex system of irrigation and water 
resource management. There are two main sources of water: dams and groundwater 
(boreholes). The water from these two sources must be blended to manage the problem of 
salinity. The estate draws water from: 

• Two dams: the Mogoto and Nkumpi Dams 

• Over 100 boreholes: 54 of which are equipped 

• 26 boreholes are used for domestic use, the rest are for irrigation 

• Boreholes are drilled 100m deep but the water table is around 25m 

Overall the yield is reliable if well managed. However there are issues relating to water rights 
from the dams. The dams are owned by farm but the catchment is State-owned land which is  
under claim 

Water quality in the area is affected by the diamond mining in catchment. This releases 
nutrients into the water courses and promotes the growth of algae. 

6.3.9.2 Key water support needs 
The natural resource management team identified the following needs: 

• On-farm water conservation training to reduce water losses  

• Capacity building in water management 

• The development of an information system for quality management and 
quantity forecasting 

• A documented plan for water system management 

• Clarification on the water rights situation 

6.3.9.3 Land use management 
Few fire breaks were in place – although some were now in the process of being developed. 
There was evidence of poor fire risk management characterised by undergrazed land and a 
corresponding high fuel load. 

Grazing camps were not fully developed. Water points were needed to make camping system 
functional. The condition of camps was unknown by responsible managers. 

6.3.9.4 Land use management support needs 
The following needs were identified: 

• Increasing the size and diversification of livestock operation 

• Training and planning in land use management 
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• Training in animal husbandry 

• Rehabilitation of livestock infrastructure 

• Possible grazing collaboration with other livestock owners 

• Management of bush encroachment on unplanted orchards and managed 
firewood collection arrangements to reduce fuel load 

6.3.9.5 Management of riparian zones 
The natural resource management team observed unmanaged bank side soil erosion, 
overgrazing and land degradation on portions of land where the claimant households were 
located adjacent to the claimed property. There was also no proper system of waste 
management resulting in waste dumping and pollution. There was also extensive small-scale 
sand and top soil mining in areas adjacent to the property. There appeared to be no 
environmental management or agency that was assuming responsibility in this regard. 

Overall it was observed that these trends could increase pressure to get access to the 
underutilized resources on the claimed land and could be a source of conflict in the future. 

6.3.9.6 Key observations and findings 
The team observed that the sustainability of the estate would depend in part in there being an 
energetic outreach programme to neighbouring communities and greater involvement of all 
beneficiaries in farm development. The team noted that there was a local community radio 
station which could become an invaluable communication tools to enable developments on the 
claimed land to be communicated to claimants and the broader community. 

The team observed that a very high level of skills was needed to manage natural resources, 
infrastructure and production systems on the farm. They concurred with the institutional 
assessment group that these skills were not being developed at top management level. 
Currently there was a critical lack of management information. No monitoring, data recording, 
information system or documented management procedures were in place or any plans to 
develop them. 

The team noted that Zebediela was designed as an intensive, fully utilisable mixed farm, but 
that only about 20% of the farm’s capacity and infrastructure were currently being used. The 
farm is capable of supporting a diversified range of profitable activities with differing cash flow 
and water use characteristics 

The team proposed a set of immediate actions including:  

• A collaborative long term land use and business plan aimed at increasing 
the number and magnitude of benefit streams  

• A graduate development programme for the replacement water, 
infrastructure and horticulture managers 

• Monitoring and recording of water flows (canals), water levels (boreholes) 
and water quality (salinity) 

In evaluating the project the team found made the following assessment 
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• The commercial orchard enterprises were a complete success  

• Overall farm development had a long way to go 

• The jury was still out with respect to the management of natural resources 
and infrastructure  

• In respect of the provision of regular, meaningful and equitable benefits to 
claimants the project was a complete failure 

6.3.10 A review of the business enterprises 
The business assessment team provided the following analysis 

Positives Negatives 

R 30 million annual turnover and increasing 

Predominantly citrus – R 28 million, breaks even with projected 
profit 

Cattle R 250,000, breaks even 

Houses R 800,000, profitable 

(Shop R 850,000 belongs to CPA, now profitable) 

Debt not excessive = +- R  10.5 million  

The combined loan account and overdraft are equivalent to 3% 
of turnover  

Overdraft in Strategic Partner’s personal name. The enterprise 
does not pay loan account interest – it just accumulates on 
books and does not affect cash flow 

Land unbonded and so secure 

Farm carries an accumulated loss which reduced tax exposure 

Profits have been affected by strong Rand and low global 
prices, especially in 2005 season 

Land asset does not translate into benefits for individuals 

Little benefit likely for CPA members – money tends to be 
diverted for CPA projects  

Farm not making enough money to replace old capital 
(packshed and vehicles) which will impact on sustainability in 
future 

Top management not being trained 

CPA assets (land and houses) and grants (fence, irrigation, 
equipment) have been used for company benefit. Rental from 
houses on the estate virtually covers the one million lease 
payable to the CPA. 

Not all land claims settled. Hope of receiving more farms causes 
confusion around current strategy 

60% of crop is exported – average but good considering history 

Good blend of exporters including Capespan, One Fruit, 
Fairtrade 

Secured a contact for supply to Pick ‘n Pay 

Technical improvements on farm beginning to show results e.g. 
Irrigation, fencing and new lemon trees 

Efforts to diversify out of citrus – macadamias, tourism, B&B 

R 1 million + VAT + CPI rental is guaranteed…real estate 

Motivated workers as a result of shareholding 

Confusion over who operates what cattle, shop & B&B  

Financial implications of strategic partners exit are unclear – 
how much money will be required to make a clean exit and 
where will this come from?  

Traditional Authority receives 2% - “to maintain good relations” 
but not sure how or why. This currently paid by SP. Who will pay 
this in future? 

Seems to be  a high management turnover  

No process in place to ensure business capacity at the top is 
being trained-up. This could lock the CPA in to a permanent 
arrangement with a SP.  



Identifying key strategic issues emerging from the learning programme D2 21 August 2006 
 

41 

Positives Negatives 

 

Finding a Strategic Partner was done in a strategic way and so 
resulted in a balanced deal 

Risk is spread across partners proportionately to wealth – 
Henley is reasonably locked in and carries most risk 

DoA continue to be involved on board and play a monitoring and 
mentoring role. Beneficiaries have mentor of sorts 

Incentive to replace Henley Management 

 

Business not part of a business network – quite isolated  

Not sourcing other funds (CASP, DTI, EU LED fund for capital 
assets, DWAF water funds etc) 

Loose beneficiary group – don’t know what will happen when 
dividends are paid, what happens if a couple get divorced etc.  

Theft on the estate– a problem and possibly a symptom of a 
deeper problem.  

 

Looking for Fairtrade markets with potential for premiums 

Good business and working relationships with management 

Good capacity & skills transfer to middle management 

Potential to grow share of business 

CPA looking to invest off-farm – seen as positive 

 

 

6.3.11 Co-operative governance 
Despite the seeming scale and significance of the Zebediela project this pales into relative 
insignificance when the Estate is located on the map depicting land claims in the area. 
According to the Capricorn District IDP document s there are about 650 land claims that have 
been lodged with the Regional Land Claims Commissioner.  Most of these land claims have 
not yet been investigated and gazetted as stipulated in the Land Restitution Act.  The IDP 
observes that existence of large numbers of unsettled claims make spatial planning very 
difficult. However despite the huge numbers of claims support for and integration of land 
reform into local economic development planning is not identified as a priority. This is also 
reflected in the institutional arrangements on the ground 

Although the Department of Agriculture in Limpopo has established a special unit to deal with 
and support settled restitution claims there is major capacity shortfall at local and district 
municipality level to cope with restitution claims given their extent in the area. 

Similar to other projects DWAF appears conspicuously absent 

6.4 Rewinding Zebediela – suggested process 
Teams were asked what they would do differently if they had the opportunity to turn back the 
clock. The process approach below synthesizes the proposals from the different groups 

• Begin with household survey to establish beneficiary needs and establish a 
clear profile of the claimants 

• Who are the claimants? 
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• What are their skills and assets 

• What are their current livelihood strategies? 

• Who wants to what? 

• How does this fit with the opportunities on Zebediela? 

• Do a rapid assessment of current state of business 

• Assessment of management requirements 

• Assessment of current skills availability 

• Assessment of labour ratios and job competencies 

• State of infrastructure and equipment 

• Capital requirements 

• Develop a common vision 

• Develop a participatory Land Use Plan to identify and conceptualise 
opportunities and make maximum use of all land, soil and vegetation 
resources 

• Identify measurable indicators of success and benefit sharing 

• Develop land use plan to Prepare business plan to develop farm and 
diversify farming enterprises 

• Explore different models so as to meet needs of beneficiaries – Currently a 
good year will secure R 1.7million for CPA. Examine whether there is more 
money in farming or real estate. Ask hard questions about whether people 
more from sale of land assets or farming. 

• Conceptualize the CPA as the land holder and land rights manager, and not 
as a business shareholder to avoid conflicts of interest 

• Unbundle and package different opportunities and advertise these with 
conditions so as to collect lease  

• Seek specialist support from DWAF with respect to water resource 
management and fire risk management 

• Conduct a water resource assessment highlighting assurances of supply, 
quality constraints and legal status 

• Invest in justifiable water conservation measures 
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• Start monitoring and recording water data 

• Investigate non-irrigated activities and salt-tolerant crops 

• Consult with neighbours regarding drought strategies and flood 
management regimes   

• Involve local community in grazing and firewood collection for fuel load 
reduction and weed control  

• Supply local schools with unmarketable produce 

• Make a proposal call for prospective partners – make them put in bids 

• Critically evaluate how deals with SPs get structured and subject deals to 
independent business analysis 

• Worker reps and claimants select partner 

• Negotiations around the deal 

• Independent business advisors to support CPA and workers in negotiations 

• Identify phases of SP involvement and exit 

• Identify deliverables in terms of skills development and business transfer 

• Identify other relevant stakeholders and bring on board – Water Affairs, 
Environmental Affairs, Agriculture 

• Negotiate a service level agreements to specify what parties will deliver and 
link to settlement agreement 

• Integrate into the IDP and LED strategy 

• Develop checks against opportunism (formal and informal) 

• Contracts  

• Investment lock-ins 

• Keep it simple 

• Secure more money for the CPA 

• Secure more direct flow of benefits to poor people 

• Limit conflicts of interest and role 

• Don’t try to make farmers out of everyone 

• Create opportunities and employment for CPA members 
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• Commission to look after CPA and their activities (not tourism, business 
etc.) 

• Minimise and manage  risk 

• Create leasing opportunities for specialist businesses  

6.5 Dwesa Cwebe 
Dwesa was selected for the learning programme to explore the issues presented by a claim on 
a protected area.  The project focused on two separate but linked development contexts.  One 
concentrated on the co-management of the forest and marine resources in the reserve.  The 
other focused on the development priorities in the eight villages bordering on the reserve, the 
way in which membership and land rights management entities were defined and established 
and subsequently capacitated.   

Overall, the focus was on the extent to which the predominantly poor communities along the 
wild Coast were able to secure benefits from natural resource access, ecotourism 
opportunities and development initiatives at village level.   

6.5.1 Historical background 
The case study (Palmer, Kingwill et al. 2006) highlights how Dwesa and Cwebe were originally 
two forest reserves which were declared in the 1890s and subsequently amalgamated into a 
single reserve in 1975. The Cape government had attempted to extend its control over the 
forests as early as 1885 to protect them from commercial exploitation.  The Forest Act of 1888 
reserved all indigenous forests over 5 ha for the state.  The act created an important distinction 
between demarcated forests and undemarcated forests.  Demarcated forests fell under the 
direct control of the Forestry Department while undemarcated forests were controlled by local 
magistrates who in communal areas allowed continued harvesting of resources by local people 
and gave management responsibility to local chiefs for their day-to-day administration. People 
were removed from the forest between 1898 and 1931.  Many people who were removed 
simply returned and re-established themselves again and again.  However by 1950 the 
protected areas had been completely cleared of people.   

From 1975 the reserve fell under the administration of the Transkei nature conservation 
department.  The period between 1976 and 1994 saw the fencing of the reserve hand and the 
almost total exclusion of neighbouring communities from the forest and marine resources.  
This had major implications for the livelihoods of poor households as many of them depended 
heavily on access to forest and marine resources for their livelihoods. 

In 1994, a few months after the transition to democracy in South Africa residents from nearby 
villages invaded the reserve.  Their actions came after a period of drought where their pleas to 
be able to graze their cattle on land in the reserve fell on deaf ears.  Hundreds of villagers 
were captured on prime-time television as they stripped mussels off the rocks, captured 
crayfish and hunted game.  Their actions were seen as something of a test case for the new 
government who responded swiftly by sending the army to restore order and mandating the 
Eastern Cape MEC for Environmental Affairs to negotiate a solution.  These actions prefigured 
the passing of the Restitution of Land Rights Act and villagers subsequently lodged claims 
from Dwesa and Cwebe in 1996.  These claims were subsequently amalgamated into one.  
Claimants claimed the 5278 ha of the reserve. 
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In a parallel but linked initiative the DLA was in search of pilot projects for the emerging tenure 
reform programme.  They undertook consultations with the NGOs in the Eastern Cape who put 
forward potential cases as tenure reform pilot projects.  Dwesa Cwebe selected as one such 
case.  The tenure reform component involved the establishment of CPAs in the front-line 
villages bordering on the reserve to hold and manage former SADT land.  As will become 
apparent below roles and responsibilities with respect to CPA of formation, the land transfer 
and subsequent institutional support became confused. 

6.5.2 Social differentiation and ‘imagined communities’ 
Steps taken to amalgamate the two claims overlook substantial historical, social and 
geographical differences between the Dwesa and Cwebe communities.  The Cwebe area in 
the North was historically settled by Bomvana people fleeing the expansion of the Zulu state.  
The Dwesa area in the South was historically occupied by Mfengu people.  These two groups 
have very different social roots and histories.  At the risk of oversimplification the Bomvana 
people gave greater priority to custom and tradition and many continued to rely on agriculture 
and natural resource use as a means of livelihood.   

The Mfengu people by contrast were more likely to be Christian converts with access to 
mission education and were more reliant on migrant labour and remittances from the urban 
areas. It is not surprising given the above that the invasion of the reserve originated in the 
Cwebe area.  Although the claims were registered as community claims in terms of the 
Restitution of Land Rights Act, observers have noted that the ‘community’ created in terms of 
the restitution process relies on imaginary social roots.  This is a factor which could in fact on 
the long-term social sustainability of the settlement agreement. 

6.5.3 Emergency measures 
The MEC immediately met local demands for restoration of access to the forest for 
consumptive use.  The Eastern Cape Nature Conservation Department recommended the 
establishment of conservation committees whose function were to assist in regulation of 
access to the reserves.  They were supposed to provide the foundation for the negotiation of 
co-management of the resources with the new conservation authority in the Eastern Cape.  
These arrangements enabled people to get access to grazing forest and marine resources for 
a limited period of time. 

6.5.4 A development chronology 
1994 The invasion of the reserve ended with an agreement to grant a regulated access to 

see forest resources based on the principle of sustainable utilisation, and community 
participation in the management of the reserve and benefit from ecotourism. 

1995 The eastern Cape nature conservation Department establishes conservation 
committees.  A land claim was lodged by the Dwesa and Cwebe communities 

1996 The land claims were gazetted.  An initial agreement was reached that the reserve 
would remain a protected area. 

1996  DLA seek sites to pilot tenure reform.  Dwesa is chosen as an area to establish CPAs 
in a communal area context in terms of the Communal Property Associations Act (Act 
No 28 of 1996) 

1997 Initially the DWAF director-general opposed to the claim that subsequently his 
concerns were addressed. Initial strategic planning to develop a management plan for 
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the reserve.   

 An in principle agreement was reached and that the Dwesa Cwebe land trust would 
taken ownership of the reserve and the hotel, that the conservation status of the 
reserve would be retained in perpetuity while community associations would be formed 
to enable the front-line villages to have representation on the trust the. 

2000 Seven CPAs were established and registered in terms of the tenure reform pilot 
programme  The Dwesa Cwebe land trust was registered.  The reserve and the 
villagers were surveyed.  It appears that the original draft of the trust deed referred to 
communal property associations.  However the deed that was lodged has the word 
property deleted throughout, presumably to be consistent with the terms used in the 
settlement and community agreement.  (See below)  with one 

2001 The Dwesa Cwebe settlement agreement was concluded and a community agreement 
with DWAF and Environmental Affairs was signed in terms of the National Forest Act.  
Both the settlement agreement and the community agreement referred to community 
associations that enable village representation on the trust as opposed to CPAs with a 
particular legal identity and function.  

2002 A multi stakeholder project steering committee was put together to oversee the drawing 
up of a development plan for Dwesa Cwebe. 

2003 The development planning process was completed 

2004-2006  Very little happens.  The community is progressively prevented from accessing the 
reserve.  Six years later the land is still to be transferred. 

 

6.5.5 Field-based learning session 
The field-based learning session involved an initial day where participants familiarised 
themselves with the background to the case.  This was followed by two days in the field 
meeting with the reserve manager, trustees. Members of the CPAs, traditional authorities and 
members of ward committees.  Participants were divided into three teams for the field-based 
assessment: the first team examined institutional arrangements; the second team assessed 
the co-management of the reserve and the Haven hotel while the third team reviewed the 
development plan in the context of the IDP and local development priorities.  On the fourth day 
of the groups met to compile their findings which were presented and discussed on the final 
day of the session. 

6.5.6 Institutional assessment 
The defining factor of this project was its institutional complexity.  With respect to the co 
management of the reserve (as discussed in more detail below) there were a whole variety of 
different stakeholders, all with different interests and agendas.  With regard to local 
development and land rights management there was an additional array of institutions -- 
CPAs, traditional authorities, councillors and ward committees with overlapping functions as 
well as a project steering committee established by the municipality.  Overall there appeared to 
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be very little clarity about the respective roles and responsibilities of the different players and 
who was responsible for driving different aspects of the project forward. 

6.5.6.1 Agreements between government and the community 
The relationship between institutions was partly defined by the settlement agreement. Overall 
the legal agreements between the community and government were poorly crafted vague and 
open to different interpretations.   

For example failings within the settlement agreement impact on the validity of the subordinate 
agreements.  Clause 4 .1 in the settlement agreement states that the reserve shall be co 
managed by the Trust and DWAF.  Had this been preceded by a clause stating that such a 
management regime should be negotiated and developed by a delegated party within a six-
month period of the signing of the settlement agreement, the agreement would have had in 
much greater chance of being put into effect.  This highlights the need for careful independent 
scrutiny of all major agreements.  Agreements should be scrutinised to ensure that there are 
clear timeframes for implementation, measurable outputs; meaningful benefits for claimant 
communities and mechanisms to hold the parties to the agreement to account should either 
party default. This however has time and cost implications for the planning cycle. 

6.5.6.2 The Commission 
One of the principle factors impacting on the effectiveness of settlement implementation 
appears to have been the turnover of staff within the Commission and a history of poor 
working relations between it and the Provincial Land Reform Office which had responsibility for 
establishing and supporting the CPAs.   

There was no representation from the Eastern Cape office of the Commission until the last day 
of the learning session when the newly appointed person with responsibility for the project 
made his first visit to the area.  Turnover of staff, often without adequate hand over appears to 
have contributed to an erosion of institutional memory and contributes to delays in 
implementation. However the limited amount of progress which has been made on the claim 
post settlement suggests that high level political and administrative will to implement the 
settlement agreement and provide the necessary support has been lacking. 

6.5.6.3 The role of the Dwesa Cwebe Land Trust 
The Dwesa Cwebe Land Trust was established to take transfer of the land and co-manage the 
reserve. The Trust is made up of representatives from the seven CPAs.  The Trust Deed also 
requires the Trust to function as a local development agent in respect of the land held by the 
CPAs. 

 According to the deed of trust the primary objectives of the trust are to: 

• To acquire and hold the land on behalf of and for the benefit of the 
community 

• In collaboration with the environmental and conservation authorities to 
protect and conserve the biological diversity of the land and sea and to 
maintain the conservation status of the land and oversee the marine reserve 

• To use, develop and exploit the cultural, medicinal, commercial and 
economic potential of the land on behalf of and to the benefit of the 
community  
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• To engage with the authorities responsible for the management and 
protection of marine reserve, to promote the purposes for which the marine 
reserve is established in collaboration with such of the authorities to exploit 
the commercial and economic opportunities of the marine reserve for the 
benefit of the community consistent with the conservation status of the 
marine reserve 

• To act as agent for the communal associations in all aspects of the 
development and exploitation of the cultural, medicinal, commercial and 
economic potential of the land held and controlled by each Association on 
behalf of and for the benefit of the members of the associations. 

Clearly the Trust was originally conceptualised as both a land holding and a local development 
entity.  However very little, if any support, has been given to the Trust to enable it to fulfil its 
developmental mandates.  For a long period of time the Trust lacked the basic means to 
operate.  It appeared that in the drafting of the settlement agreement and the allocation of 
available grants little attention was paid to budgeting for the necessary running costs required 
to enable the trust to attend meetings and fulfil its co-management obligations.  Given the 
remoteness and size of the area to be managed this required particular attention.  When the 
Trust was finally able to access some funds to fulfil its day-to-day management functions these 
came with the stringent transfer of funds agreement and a requirement that the trust undergo 
financial management training.  While it is important that government funds can be accounted 
for this seems to be an example of a reactive as opposed to a proactive approach to 
institutional development. 

The slow progress in implementing the settlement agreement and transferring land has led to 
intense local frustration.  In April 2004 the trustees obtained the assistance of a lawyer to draft 
a memorandum to the MEC of Environmental Affairs in the Eastern Cape.   

The memorandum expressed concerns that the South African government remained in 
"continuous breach of the settlement agreement."  The memorandum noted that: 

 "It is close to three years since the signing of the agreement, seven years since 
the start of the restitution process nine years since the commencement of 
serious negotiations and 10 years since the protest occupations of the nature 
reserve is.  There has still been no transfer but title deeds to us for the reserve or 
the Haven hotel.  The co-management committee has still not been properly 
constituted.  The lease fees due from DEAET (R 2.1 million) are still to be 
transferred to our account.  Government officials bypass us in fundamental 
matters concerning our restituted land, from the request for proposals (Dwesa 
chalets, public tender), to the development plan, to tourism benefits and future 
development, to forestry resource access, management planning and 
conservation management in general.  These breaches undermine the very core 
of the legal agreement that exist between the trust and the various agencies of 
government." 

Although the memorandum explicitly stated the concerns of the Trust this was not enough in 
itself to bring about a resolution of their concerns.  Although some action was taken it was not 
sustained.  This highlights the need for mutual accountability, for clear implementation 
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timeframes and agreed mechanisms through which to declare and mediate disputes, which 
are understood by all parties.   

Ironically the community agreement, signed by the Minister of Water Affairs and Forestry, the 
MEC for Economic Affairs, Environment and Tourism in the Eastern Cape and the Trustees of 
provided for such eventualities.  Sections 9 and 10 of this agreement spell out measures to 
address alleged breach of contract and for the resolution of disputes.  Unfortunately the 
representatives of the claimant community appeared to be unaware of these provisions and 
thus were unable to make use of them to ensure the resolution of the concerns expressed 
above. 

It seems clear that in this context that there are immense risks associated with establishing 
institutions which are not subsequently capacitated and enabled to deliver against their 
mandate.  This failure to deliver inevitably results in the discrediting of the institution in the 
eyes of local people, and narrows the options that the conservation authorities are left with to 
engage with local resource users.  The failure to transfer the reserve, capacitate the Trust and 
put in place a functioning co management system has resulted in the deterioration of relations 
between the surrounding communities and the Eastern Cape Parks Board.  There have been 
subsequent protest invasions of the reserve, resulting in the arrest of villagers, including a 
local councillor.  But unlike the previous invasions in 1994 more recent protest actions failed to 
secure national publicity. 

Likewise the Trust has been prevented from fulfilling its role as a development agent on the 
land owned by the CPAs, because the land has still to be transferred.  Further this 
development role appears to be inadequately conceptualised as it fails to clearly distinguish 
between the role of the Trust and the role the district and local municipalities with respect to 
service provision and local development planning. 

While the Trust still is recognised as a development player the trustees argue that the local 
municipality and other development role players pay lip service to it, rather than recognising 
the role that it should be playing.  There appears to be a growing risk of overarching 
institutional failure that could undermine the future viability of the co management strategies in 
the reserve. 

6.5.6.4 CPA review 
The formation of the land holding entities for the front-line villages adjacent to the reserve was 
carried out in parallel to the restitution process.  As can be seen from the documentation the 
role and function of the CPAs was not clearly conceptualised within the context of settling the 
claim.  The CPAs rather have their origins in the DLA is tenure reform programme.  In 1996 
and the Communal Property Associations Act was passed.  At the same time the department 
engaged in the process with NGOs in the land sector to identify potential tenure reform test 
cases.  Through consultation with TRALSO the Dwesa Cwebe case was identified. This led to 
proposals to establish the seven CPAs and determine their boundaries and membership 
composition.   

The Section 42 d memorandum notes in section 3 that "the claimants have formed themselves 
into voluntary community associations for each of the seven villages in which they now live.”  
The memorandum makes no reference to the formation of Communal Property Associations 
and their registration. 

Likewise the settlement agreement also makes no reference to CPAs and the transfer of land 
occupied by the eight front-line villages to these entities.  The settlement agreement restricts 
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itself to the establishment of the Dwesa Cwebe land trust to co-manage the reserve and to 
take transfer of the reserve land, the Haven hotel and act as lessor of the 39 cottages on the 
reserve property.  Section 29 of the settlement agreement states that the parties hereby 
confirmed that the agreement is the full and final settlement of the community's claim in terms 
of the restitution of land rights act 1994. 

The field based learning enquiry was unable to accurately establish the exact process through 
which the CPAs were set up. However informants report that there was an intensive initial 
process involving higher levels of local participation.  

CPAs appear to have been formed for a variety of reasons: 

• to be able to identify members and define the front-line communities 

• to identify who had legitimate access to the reserve 

• To extend land ownership -- CPA representative said "how can we own the 
land in the reserve and we don't own the land upon which we live?" 

• To enable distribution of benefits from the reserve to claimant communities 

It is important to recognise that the CPAs were formed at a time where the powers of 
traditional leaders had recently been curtailed through the Regulation of Development in Rural 
Areas Act.  This was an Eastern Cape piece of legislation passed ahead of the local 
government transition process.  At the time in the Eastern Cape many traditional authorities 
were severely discredited by their association with the homeland regime.  However as is 
discussed below the powers and functions of traditional authorities have since been 
strengthened by the Traditional Leadership and Governance Framework Act (Act No 41 of 
2003) read in conjunction with the Communal Land Rights Act.  (Act No 11 of 2004) 

The CPA constitution envisaged a takeover the land administration role regulated by 
magistrates and administered by traditional authorities in the past.  The CPA constitution 
states that it is an objective to hold and manage the land and property of the CPA and that it 
shall be a key objective of the CPA to administer their land.  This involves allocation of sites 
management of resources developing land use rules, developing projects, granting rights of 
occupation to the insiders and outsiders and distributing benefits. 

Secondary objectives of the Association include 

•  Entering into agreements with regard to the utilisation of the property of the 
Association either in communal areas or on sites allocated for the individual 
use of its members. 

• To facilitate the provision of appropriate infrastructure including schools and 
clinics roads and other facilities and amenities through appropriate agencies. 

• The development of agriculture and tourism projects and other such 
economic viable activities as may be decided upon at general meeting 
provided that any employment opportunities will first be offered to members 
of the community. 
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• To enter into agreements negotiated contracts grant rights of occupation and 
enter into participation agreements.   

• To distribute any profits or benefits accrued during any given year subject to 
the apportionment been debated at the annual general meeting 

In terms of the findings of the CSR review some of these secondary objectives and their 
related functions could be problematic.  The review found that: 

The CPA Act is inappropriate for group decision-making about production and 
distribution of dividends. CPAs are land holding entities and not commercial 
business entities.  
The CPA Act is not appropriate to facilitate the distribution of profits and 
dividends…It is clear that, while a CPIs own the land, in many cases the 
establishment of separate, suitable legal entities (or conclude contracts of lease 
or enter into joint venture agreements) to under take commercial ventures would 
be appropriate.  

(CSIR 2005) 

The constitution places a strong emphasis on the accountability of leadership.  Clause 7 .3 
states that the “committee does not constitute leaders of the CPA, but are representatives who 
must consult with the membership as prescribed in this constitution”.  Clause 9 .3 restricts the 
right of the committee to do anything without a mandate from its members.  The extent to 
which these provisions could impact on the ability of the CPA to make crucial decisions would 
need to be further explored. 

The Constitution vests membership in each household and each household constitutes one 
member.  Clause the 11.1.1.1 attempts to clarify the general understanding of what constitutes 
a household.  This is defined as “a family occupying a homestead, notwithstanding the 
homestead they sometimes constitute a group of people that are not necessarily family 
members or a single individual”.  The clarity of this definition seems to be inadequate when 
read with other clauses in the constitution. 

Concerns have been raised about vesting membership in households in the CSIR CPI review 
which found that ”insecure tenure for individuals (in particular women) is prevalent in cases 
where membership vests in household (which is usually represented by the head who is 
usually male).” (CSIR 2005).  

One of the recommendations of the review was to “use individual rather than household 
membership when forming CPIs. Individual membership is recommended unless there are 
very compelling reasons to have household membership. Where there is household 
membership, internal consistency and clarity in constitutions is needed. Protections are 
needed to ensure women’s rights are maintained if the household should be split due to 
divorce or other factors. Inheritance as it applies to a household also needs clarity, as does 
termination of membership.”(CSIR 2005) 

Given the size of the area that each CPA has to administer securing the attendance of 40% of 
the members to hold a quorate general meeting could also be problematic. 

Section 19 .2 of the constitution enables “rights to the land, but not the ownership thereof to be 
sold leased or otherwise contractually committed to any legal person subject to the consent of 
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a majority of wall members voting at the general meeting”.  This clause could be utilised to 
provide a potential tourism or business investor with secure rights in land for development 
purposes.   

 To date the outer boundaries of each CPA area have been surveyed but the land has not 
been transferred.  The failure to support the CPAs and transfer the land has undermined their 
legitimacy and effectively left them without a clear role or direction. Fay observed during 
fieldwork in 1998 and 1999 that the CPAs played no role in land rights management. He 
observed that the CPAs have emerged more as local political players than as property and 
land rights managers. 

 Overall it appears that the CPAs have never been able to exercise their institutional functions.  
In some areas it is doubtful whether CPAs are functioning any longer.  However it was 
reported that some CPAs have re-elected office bearers since they were established - an 
indicator of ongoing functionality.   Local informants reported that CPAs currently play a 
'watchdog ' role with respect to local development initiatives. 

Although the CPAs were established as the vanguard of a new tenure reform programme it 
seems that very little attention was paid to the legal and practical implications of transferring is 
SADT land held by the state into private ownership held by a CPA. There have apparently 
been significant legal challenges in affecting the transfer.  Legal opinion also indicates that 
municipalities are constrained from delivering services on private land without either declaring 
a township or registering servitudes to excise roads, schools, clinics and other government 
facilities already established on the land.   

In a rural context such as Dwesa Cwebe where homesteads are dispersed this will be an 
expensive and possibly impracticable option.  Currently the municipality has plans to spend 
over R 3 million of the claimants’ money to undertake local development planning.  This will be 
a time-consuming exercise which seems out of proportion in relation to the nature of the 
services that the municipality has the capacity to deliver. 

What is required at present is to do a thorough analysis of the benefits and risks to the CPA 
should the land be eventually transferred.  As things stand the transfer of land might bring with 
it more problems than benefits.  There seems to be a risk that once the land is under private 
ownership local people could become further marginalised.  Transferring the land into private 
ownership would have the effect of slowing down service delivery. 

Informants within the commission had observed prior to the field based session that the 
strategy of transferring the land to CPAs might have been superseded by the promulgation of 
the Communal Land Rights Act. Whatever the case there was little evidence that the land 
would be transferred any time soon.   

Given the lack of support to the CPA to date to fulfil its land rights management role and there 
being no assistance in place the transfer of land could initiate a conflict with the traditional 
authorities and negatively impact on land rights management and unintentionally undermine 
individual household tenure security.   

6.5.6.5 Traditional authorities 
As noted above the credibility of traditional authorities suffered a decline in the period 
immediately pre-and post 1994.  In the former homeland areas many traditional authorities 
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were associated with the homeland system and regarded as collaborators with apartheid.  
However they together with magistrates were responsible for land rights management in the 
areas under their jurisdiction.  Interviews in the field suggest that traditional authorities in 
consultation with their councillors continue to allocate sites and mediate in local disputes.  
Previously persons allocated the site also received a permission to occupy certificate (PTO).  
However it seems that this process has now been discontinued and that there is no register of 
land rights allocated.  Likewise it appears that traditional authorities are playing a declining role 
with respect to natural resource management -determining grazing systems and regulating 
access to forested areas outside the reserves. 

Clearly traditional authorities are uneasy about the proposed land rights management 
functions of the CPAs.  These overlapping roles and responsibilities will need to be resolved if 
the land transfer to the CPAs goes ahead.  Given that recognised chiefs and Headman receive 
a stipend from the state it would need to be clear how this can be reconciled with a situation 
where the land is under private ownership. 

6.5.6.6 District and Local Municipalities 
Dwesa Cwebe is located within the Amathole district municipality and the Mbashe Local 
municipality.  Unlike many municipalities the Mbashe district municipality has developed a land 
reform and settlement plan as part of the IDP. The purpose of this plan is “to enable the ATM 
to undertake its core function to assist local municipalities with in its area of jurisdiction to meet 
the need to land reform, land and settlement development and related land use management 
within the Amathole district and to achieve integrated and sustainable socio-spatial 
development.” 

A reading of the IDP reveals that in addition to the land reform and settlement plan there is 
also an integrated transport plan, an integrated environmental programme, a local economic 
development plan, a disaster management plan, a water services development plan, a district 
spatial development framework, an agricultural plan and an SMME strategy.  Clearly all of 
these plans overlap with land reform.  The key question is the extent to which the different 
sector plans build on and complement one another. 

The IDP notes that: 

Land reform issues within the Amathole area encompass a complex array of 
challenges and problems located within the spheres of land access, land tenure, 
and land administration.  It is clear that land reform must be seen as a composite 
suite of the issues and interlocking components the precise make-up of which 
will differ from one municipality to another.  Some of these components include 
land identification, the land acquisition in situ upgrade and tenure upgrade, land 
planning for residential and productive uses, land legal issues (e.g. land rights 
audits, title adjustments, land survey, registration of ownership, etc.), post 
implementation livelihoods support, post implementation land use management, 
and infrastructure/asset  maintenance and operation issues 
(Amathole District Municipality 2005) 

The IDP also observes that  
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Critical issues needing attention with the land administration system remain 
including the breakdown of the application of the old order legislative and 
regulatory framework, the uncertainty and tensions over the municipal and 
traditional leader roles in land administration, a range of boundary issues and 
commonage management.  It is again to be emphasised that land administration, 
(land allocation, land use management, land rights records administration) 
remains a major concern and blockage to effective development and secure 
livelihoods in communal or traditional African rural settlement areas. 
(Amathole District Municipality 2005) 

The IDP notes that “implementation capacity remains a key constraint to the successful 
achievement of land reform objectives in the area.”  This is reflected in the plan itself which 
while identifying certain objectives and strategies fails to set targets year on year.  The target 
column in the plan is invariably labelled "to be determined." 

In a section on the implementation and operational plan the IDP sets out 18 projects for ADM’s 
and immediate attention.  These projects form part of a total of 64 projects that have been 
identified with the cost estimate of over R 300 million.  The IDP in observes that "coordination 
between the ATM and the local municipalities becomes a critical component of the plan and 
recommends the following arrangements: 

• the district steering committees restructured as an integrated coordination 
forum for technical staff with the objective of achieving an integrated 
approach to the finalisation of the existing deal a contract and to further ATM 
support 

• DIMAFO (District Mayor’s Forum) should be utilised to obtain joint approval 
to district level programmes or actions 

The IDP also observes that "it is important to take cognisance of the fact that the ADM land 
reform and settlement plan will not result in the implementation of land reform projects without 
each of the respective local municipalities within the ATM area of jurisdiction adopting their 
own land reform and settlement programmes and projects.  In this regard the ADM identifies 
an immediate and crucial responsibility to provide assistance to local municipalities to enable 
them to do this. 

From the above it can be inferred that while the Amathole District Municipality has taken some 
steps to integrate the land reform as part of its overall IDP planning process. However there is 
still a long way to go before the necessary institutional capacity is in place at district and local 
level to make development support a reality. 

 Dwesa Cwebe is mentioned three times in the IDP.  There is one reference to the area in part 
of the tourism development zone.  There are two references to the provision of sanitation using 
municipal infrastructure grants.  It is unclear whether the projects outlined in the development 
plan have been included in the IDP.   

The district municipality was appointed as the implementing agent for Dwesa Cwebe by the 
Commission.  It appears that the RLCC transferred funds to the Amathole district municipality 
but later withdrew the funds as they had not been spent.  The case study highlighted concerns 
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by the project manager appointed to implement the development plan that the municipality did 
not appear to have a separate account to manage and track finances for the claim. It also 
indicated that the relationship between the local and the district municipality was sometimes 
strained.   

The local municipality apparently argues that it should be the implementing agent given that 
the claimed land falls within its boundaries. Overall the capacity of local and district 
municipalities to fulfil their development mandates remains questionable 

6.5.7 Conclusions 
It is clear from the above that confusion of roles and lack of institutional capacity are key 
factors inhibiting the implementation of the settlement agreement.  It appears that the decision 
to form CPAs did not adequately address the interface between the CPA and other institutions 
with responsibility for land rights management and development planning.  The failure to 
transfer the land (the reserve and the land in the seven CPA areas) undermined the reason to 
be of the trust and the CPAs.  The failure to capacitate and support these newly formed 
institutions has left them dangling as discredited and powerless structures.  This has 
contributed to an extremely messy local institutional environment and creates the possibility of 
conflict in the future.   

6.5.8 Co-management of the Reserve 
The team assessing the co-management of the reserve worked closely with the current 
reserve manager, representatives of the development trust and a representative from the 
Eastern Cape Development Corporation. Unfortunately representatives from DEAET and the 
Commission were not available. 

The team examined available documentation including the section 42D memorandum, the 
community agreement and the settlement agreement to identify the starting points for the co-
management framework.  

The section 42D memorandum notes that state as represented by the provincial Department of 
Economic Affairs, Environment and Tourism has agreed to lease the reserves from the 
claimants for an initial period of 21 years at the rental of 100,000 rand per annum. The 
department undertook to pay upfront the total rental of R 2,100,000.  

According to section 4 of the memorandum the department and other agencies will jointly 
manage the reserve.  

With increased development of the area in the reserves it is envisaged that the 
community will not only contribute to the costs of running the reserve but also 
eventually take over management themselves after the 21 period. During the 
period of the lease the community will contribute a proportion of their earnings 
from the reserve towards the cost of running the reserve. 

In section 5 the memorandum notes that the claimants will be involved in all aspects of 
management and conservation and it is envisaged that after the 21 year lease period they will 
have sufficient capacity to take control of the reserve themselves. 

The co-management agreement has to be crafted in terms of the overall policy and legislative 
framework.  The problem in the case of Dwesa Cwebe is that there are multiple overlapping 
policies and laws applicable to the management of the area.  These include: 
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• The National Forests Act 

• The Marine Living Resources Act 

• The National Environmental Management Act 

• The National Environmental Management: Protected Areas Act 

• The National Environmental Management: Biodiversity Act 

• The Transkei Decree 

• The Eastern Cape Nature Conservation Ordinance 

The implementers of these acts appear to be unclear about their powers and responsibilities in 
terms of managing a reserve which is the subject of a successful land claim.  Currently forests 
are managed in terms of provisions the National Forests Act, marine protected areas are 
managed in terms of the Marine Living Resources Act, the reserves are proclaimed provincial 
reserves in terms of the 1992 Transkei Decree which is still in force and are also subject to the 
Eastern Cape Nature Conservation Ordinance.   

Provincial legislation passed in 2004 states that protected areas will be managed by the 
Eastern Cape Parks Board. However the NEMA Protected Areas Act of 2005 says in section 
38 that marine and terrestrial protected areas with common boundaries must be managed as 
an integrated protected area by a single management authority. 

There appears to be no ratified co-management agreement, only the original community 
agreement signed by the Minister of Water Affairs and Forestry, the Eastern Cape MEC for 
Environmental Affairs and representatives of the Dwesa Cwebe Land Trust.  The identity of the 
overarching responsible government agency seems not to be clear.   

As can be seen from the list of legislation above there are several government actors with 
legal mandates relevant to the management of the reserve.  The settlement agreement refers 
to a competent management authority but it is not clear who that is legally.  The reserve 
manager was uncertain whether the Department of Water Affairs and Forestry had formally 
delegated management powers to the provincial Department of Economic Environmental 
Affairs and Tourism and, if that has happened, whether DEAET has formally delegated these 
down to the Eastern Cape Parks Board.  The ECBP only assumed management responsibility 
for the reserve in 2004.  With each successive handover of management authority it appears 
that the understanding of original claim settlement agreement has been diluted.   

Community access to the reserve has been progressively restricted to the point where it now is 
almost equivalent to the situation pertaining before the 1994 invasion.  Informants noted that 
there had been subsequent protest actions and invasions of the reserve which had resulted in 
the arrest of several people.  In the absence of legally sanctioned managed access many local 
people were resorting to harvesting resources without the permission of the reserve 
management authority. 

The community agreement states that the reserve shall become managed by the Trust and 
DWAF and/or its delegated management authority.  The agreement provides for a co-
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management committee comprising seven members appointed by and representing the Trust 
and seven members appointed by the management authority of which one shall be appointed 
and represented by DWAF. 

Currently the co-management committee is coordinated by the Eastern Cape Parks Board and 
is attended by representatives of DWAF, Eastern Cape Development Corporation, Amathole 
district municipality, Mbashe local municipality, provincial DEAET and marine and coastal 
management on an occasional basis.  The RLCC seldom attends these meetings.   

However it appears that the CMC is not properly constituted or formalised.  There is no 
common understanding of what is meant by co-management between the various role players.  
As a result there is no broadly supported vision, clear objectives or clarity on roles and 
responsibilities.  Overall there appears to be a lack of leadership on how to proceed to give 
effect to the settlement agreement.   

The community agreement states that co-management shall be conducted in accordance with 
a management plan.  However to date there is no final approved management plan only a 
framework that identifies the need to develop several management plans including 
conservation management plan, a tourism development plan, a community participation and 
capacity building plan.  The development of these plans have cost and human resource 
implications.  It is unclear whose responsibility it is to meet these costs.  The community 
agreement makes no mention of funding or capacity building support to be provided by the 
Department of Water Affairs and Forestry which appears to be the lead government 
department in this regard.  

The team assessing the co-management agreement made a number of recommendations.  
These included: 

• clarifying who is competent management authority and their powers and 
functions 

• ensuring that the relevant assignments or delegations have been made from 
DWAF to DEAET, and from DEAET to the eastern Cape Parks Board 

• clarifying the provisions of the relevant legislation applicable to management 
of the reserve 

• managing the forest and marine resources as a single entity and by a single 
management agent as required by the protected areas act 

• reviewing and simplifying the settlement agreement ensuring that all clauses 
are still legal 

• streamlining the number of government representatives on the co-
management committee and creating a primary partnership between the 
Dwesa Cwebe land trust and eastern Cape Parks board 

• clarifying DWAF's role in relation to the settlement, community and co-
management agreements 

• securing the attendance of senior DWAF and DEAT Marine and Coastal 
Management representatives at co-management committee meetings in the 
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interim to enable progress with respect to formalising access to the reserve, 
community participation in management and the development of tourism 
opportunities 

• developing a comprehensive capacity development strategy to enable 
community representatives on the co-management committee to negotiate 
as equal partners and to understand their rights and obligations with respect 
to the legislation, and to develop a deeper understanding of how co-
management should work 

• reaching an agreement that specifies the process and timeframe required to 
formalised the co-management committee, and develop the co-management 
plan and a binding co-management agreement 

• costing and securing finance for the implementation of the management plan 

• developing a monitoring, evaluation and review system to track the 
implementation of the co-management agreement and enable obstacles and 
challenges to be speedily addressed and lessons to be communicated and 
learnt 

The team recommended certain immediate actions be taken.  These were that 

• The eastern Cape RLCC must inform the head of department and MEC of 
DEAET of the current situation and request that a high-level task team be 
established to clarify the legal status of the settlement agreement, clarify the 
legal framework governing the reserve, confirmed who is the management 
authority, provided terms of reference of the co-management committee and 
advise on the process to ensure managed access to the reserve 

• A participatory assessment needs to be made with respect to sustainable 
harvesting levels for the desired resources, which combines scientific 
assessment with indigenous knowledge systems.  A team comprising 
scientists and community representatives must be mandated to undertake 
this task as soon as possible 

• Members of the co-management committee should be supported to enable 
them to better engage with the principles and procedures of co-management  

6.5.9 Co-management of the Haven hotel and cottages 
The section 42D memorandum and the settlement agreement notes that the land on which the 
Haven hotel was constructed and the hotel itself would be transferred to the claimants.  
However the memorandum noted that the hotel was not presently a source of income and 
would require substantial investment by a new investor to become economically viable.  

Currently the co-management of a hotel involves the Eastern Cape Development Corporation 
which provides expertise and capital, the land trust which owns the land of the hotel.  The two 
parties have formed an operating company the Haven Bashe Hotel Pvt Ltd in which the Trust 
and the ECDC each have 50% of the equity.   
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The Haven Bashe company have released the hotel out to G. Miller C. C. for a 3 1/2 year 
lease that runs from October 2005 to April 2009.  The lessee pays R 5,000 per month for the 
first year to the operating company together with a R 10 per bed night levy into the ECDC 
controlled account.  The land on which the hotel and cottages are located has still to be 
transferred to the trust.  However the lease agreement is proceeding on the basis that the trust 
is the legal owner of the land and the improvements on it. 

The ECDC is responsible for finding private investors to invest in the hotel.  To date no 
investor has been found. However apparently a consultant is to be appointed to identify 
potential private sector investors to take over the ECDC shareholding in the operating 
company.  It is envisaged that the investor would run the hotel in a joint venture with the trust. 

The team was not able to establish how the revenue from the hotel was being utilised or to do 
an in depth assessment of profit and loss.  It was also clear that at present there was no plan 
in place to capacitate the trust to become an active co-manager of the resort and develop the 
skills in hotel management and destination marketing.   

As noted above Dwesa Cwebe was identified in the IDP as an area suitable for tourism 
development opportunities.  However it was not clear what the plans were for improved in 
roads in the area which would make a major difference to the accessibility of the hotel. 

With respect to the 39 cottages the current PTO holders were required to enter into a lease 
agreement with the land trust which could be terminated after nine years.  The team was not 
able to establish whether the leases were being paid for what was happening to the revenue. 

It is clear that a whole range of factors must be addressed to secure investment in the hotel 
and attract more visitors to the reserve.  These include: 

• identification of the infrastructure requirements such as improved roads and 
a reliable supply of electricity 

• integration of the hotel redevelopment and related tourism opportunities as 
distinct projects within the IDP 

• creation of catching and release fishing areas to attract domestic tourists 
who are currently prevented from fishing in the marine protected area 

• identification of linked ecotourism activities in the area including guided 
forest walks, birding and hiking opportunities 

• bed-and-breakfast/homestay opportunities in the surrounding areas 

As can be seen from the above providing effective development support to realise the 
opportunities in the reserve and the hotel requires the establishment of a multidisciplinary team 
together with the active participation of the reserve management, the ECDC and the district 
and local municipalities.  The means to put together, manage and fund such a team is one of 
the key challenges facing those responsible for post settlement support in such claims. 

6.5.10 Development planning in CPA areas 
The team investigating the development planning in the CPA areas found that the Dwesa 
Cwebe development plan is a comprehensive document that demonstrates consultation with 
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the community and addresses all the main areas that one would expect to find in a rural 
development plan.   

However its main weakness is the implementation section.  Although the primary needs of the 
community are well documented these are not prioritised nor dovetailed with critical 
infrastructure investments. While there are numerous projects and activities identified there is 
no workable implementation mechanism or means of securing the necessary inputs and 
guarantees from the various government role players.  The proposed activities remain largely 
generic with little attention to the who, what, when, where and how.  This raises serious 
questions about whether the plan is implementable. This highlights concerns raised elsewhere 
in this document about the relationship between different types of planning document or the 
hierarchy of plans.    Consequently in its present form the plan is an elaborate ' is wish list.  
Mechanisms to enable the community to take ownership of the plan and to drive its 
implementation are missing.  No provisions have been made for communication with 
beneficiaries, monitoring and evaluation and reporting of post settlement support, and no 
mention is made of how to render the investments sustainable, or indeed how to gauge 
sustainability.   

The team concluded that any attempt to implement the plan in its present form will risk 
wastage of the funds allocated to post settlement support. 

6.5.11 Lessons learnt – implications for national post settlement support strategy 
The claim at Dwesa Cwebe combines a variety of different elements.  It involves a claim on 
conservation land and the development of a co-management process from scratch.  It involves 
the development of the Haven hotel, the management of leases for the 39 cottages and the 
development of related ecotourism and marketing initiatives.  It involves meeting the extensive 
development needs of the front-line villages organised into seven CPAs.  It envisages a 
change in the land tenure system and the development of a new system of land rights 
management.  It requires careful mediation between the new land holding entities, traditional 
authorities and elected local government.  It requires extensive institutional development and 
comprehensive support for newly established management entities across a broad front of 
management issues. 

These activities do not neatly fall within the mandate of a single provincial government 
department or municipality.  The activities associated with the claim are cross sectoral and 
involve a range of stakeholders.  Given the multiplicity of functions, it is not easy for the 
commission to devolve management responsibility for the overall post settlement support 
process.  The situation is aggravated by the fact that key role players do not have a global 
understanding of the range of policy and legislation that the impact on the settlement and 
subsequent management of conservation claims where the land use remains unchanged. 

This contributes to the confusion of roles and abdication of institutional responsibility inhibiting 
the implementation of the settlement agreement. The case highlights the importance of 
integrating the restitution into subsequent development processes, rather than regarding it 
simply as a restoration of rights issue. 

It seems clear that a dedicated core team needs to be established dealing with forestry and 
conservation claims.  Ideally this team needs representation from the commission, DWAF, 
DEAT, MCM, SANParks and provincial nature conservation.  Such a team needs to be 
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involved in both pre-and post settlement dimensions of the claim.  The team could comprise 
staff who are released from their jobs in the respective departments for a five-year contract, 
with the understanding that their posts remain secure at the end of the contract period.  
Negotiations would need to be undertaken between the key departments to determine sources 
of finance, management responsibility accounting and reporting lines.  Institutional options for 
the establishment of such a team will need to be further investigated. 

6.5.12 Rewinding Dwesa Cwebe 
This part of the learning programme focused on ' how we might be wise after the event '. Each 
group was tasked with coming up with a strategy to settle and support the claim commencing 
with the invasion of the reserve in 1994. 

The section below synthesises the findings of the different teams. 

Immediately following the invasion of the reserve and the negotiations to enable immediate 
managed access and the lodging of the claim this is the suggested process the groups 
recommended to follow: 

• identification of the range of forest products, grassland and marine 
resources which people want to harvest 

• agreement on immediate emergency harvesting measures as an interim 
arrangement 

• conducting a rapid participatory baseline study/resource audit on the status 
of the forest and marine resources involving local users and scientists from 
the appropriate disciplines  

• identification of opportunities and threats with respect to the resource base  

• reach agreement on harvesting levels of specified resources and measures 
for participatory monitoring and review of the agreement 

• establishing a dedicated core team to settle the claim and put in place a 
framework the post settlement support 

• profile the claimants, their assets, livelihood strategies and skills 

• identify the front-line villages with access rights to the reserves 

• identify an appropriate legal entity to hold the land and the hotel 

• set up an operating company to co-manage the reserve 

• sector the operating company to manage the hotel 

• build the capacity of the team and claimant representatives with regard to 
key legislation and policy relating to protected areas and co-management 

• initiate a coherent programme of institutional support for the trust and the 
CPAs that covers all aspects of their work and function 
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• identify the appropriate management authority for the reserve 

• ensure proper delegation of authority to manage both the forests and marine 
resources as a single entity  

• negotiate the basis of a co-management agreement 

• negotiated access for control harvesting of marine resources in the marine 
protected area and for catch and release zone for the hotel 

• analyse the current hotel business and its potential with particular reference 
to current markets and opportunities for diversification 

• project current and future revenues and costs and identify critical success 
factors impacting on profitability 

• identify infrastructural and social factors hampering the business e.g. roads, 
electricity and security 

• address the infrastructural and local economic development support needs 
within the context of the invisible IDP and the provincial spatial development 
framework 

• explore appropriate valuation models for the valuation of protected areas 

• negotiate and conclude the settlement agreement 

• identify indicators of success -- social, economic, institutional and ecological 

• develop a comprehensive capacity development, institutional and business 
support strategy to enable claimants to co-manage the reserve and the hotel 
with a view to eventual takeover 

• implement the terms of the settlement agreement, monitor, review and 
revise 

• capture the lessons and communicate to relevant stakeholders and other 
teams working on conservation claims elsewhere 

6.5.13 How to revitalise the Dwesa Cwebe restitution process 
Teams and specialist contributed the following suggestions: 

• Contract a competent and committed legal specialist to represent the 
interests of the community.  The legal representative should carry out their 
review of the legal documentation pertaining to the case to chart the best 
way forward.   

• Consider formally declaring a dispute in terms of the community agreement 
signed by the Minister of water affairs and forestry, the NEC for economic 
environmental affairs and tourism in the Eastern Cape and the Dwesa 
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Cwebe land trust.  This could have the effect of bringing senior decision-
makers back on board to resolve the outstanding issues with respect to 
delegation of management authority and smooth the way for the finalisation 
of a co-management agreement and associated management plans 

• Although it is recognised that the settlement agreement has been signed 
representing full and final settlement of the claim it seems clear that the land 
valuation was extremely conservative which in turn impacts on the funds 
available for post settlement development.  If it is possible to revisit this it is 
suggested that the land in the reserve needs to be revalued using the 
records of coastal land sales over the last 10 years for properties with 
multiple land use designations that include nature conservation, tourism and 
recreation activities tourism accommodation and limited residential use.  The 
unit land values should be adjusted to net present value, averaged and then 
applied to the land the Dwesa Cwebe.  To this land value should be added 
the value of improvements to the land including the Haven hotel, Dwesa 
holiday accommodation and all infrastructure.  The post settlement support 
grant funding should then be adjusted accordingly.  Government needs to 
regain the trust of the people given the failure to deliver on the terms of the 
settlement agreement to date.  The appointment of a transparent land 
revaluation process would be a useful way of achieving this. 

• Consideration needs to be given as to whether transferring the land to the 
seven CPAs is in fact a good strategy that will unlock local development 
opportunities.  This process needs to ensure that the community is aware of 
their rights and obligations and liabilities as land owners.  They will need to 
be clear about the institutional interface with the municipality, traditional 
authorities and Ward councillors and the process that the municipality must 
go through to enable the delivery of services on privately owned land. 

• A communication strategy needs to be developed whereby the claimants 
can be brought up-to-date with the status of the claim and informed of the 
process to be followed from now onwards. 

• Established community institutions need to take greater control of the post 
settlement support process.  To do this they will need to identify key local 
skills and then recruit some of the skills into paid short-term contractual 
positions to assist in implementing post settlement support.  The role of such 
people would be to: 

•  complement and support the work of the community leadership,  

• staff and operate on the Dwesa Cwebe post settlement support office 
located in the area 

• provide administrative, financial and secretarial support to the trust and 
the various CPAs (assuming it is decided to continue down this road) 

• assist in the co-management of the reserve 

• implement the communication strategy 
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• provide support and liaison services to post settlement support 
implementing agents 

• function as a one-stop shop for local SMME support 

• coordinate ongoing monitoring and evaluation of post settlement 
development interventions 

• to support the trustees to prepare the annual reports of the Dwesa 
Cwebe trust 

• The current development plan needs to be revised with far more emphasis 
placed on the implementation of the plan and securing the commitments and 
inputs of institutional role players.  This should result in written and binding 
undertakings from the various agencies to deliver inputs at certain times, 
failing which the trust would be permitted to appoint alternative service 
providers and recover the costs from the original role-player. 

• In the development plan should focus on job creation and food producing 
activities which could focus on community road maintenance, the 
construction of multipurpose community centres in each of the CPA areas, 
expanded home food gardens and mariculture.  Badly needed infrastructure 
such as electricity provision and all weather road bridges should be given 
priority in order to support local economic development. 

• The tourism opportunities in the area need to be realistically reassessed with 
a view to identifying the factors that currently discourage the growth of local 
tourism 

• The payment of stipends to active trust members could be considered 
utilising the revenue from the Haven hotel which currently averages R3870 
rand a month 

6.5.14 Conclusions 
The Dwesa Cwebe claim is multifaceted and complex.  In claims of this nature is important for 
the commission, the claimants and other stakeholders to develop a common vision and a 
shared understanding of the big picture development priorities and needs.  While these can be 
organised into different categories -- the management of the reserve, development needs in 
the seven CPA areas, their integration into the IDP, institutional and capacity development, 
monitoring and evaluation, it is the relationship between the categories and clarity about roles, 
functions and overall management responsibility that is key. 

Despite the formation of a multi stakeholder project steering committee the institutional glue to 
hold the settlement and development support together is weak or absent.  After an initial 
intensive engagement with local people and the development of new institutional 
arrangements these were inadequately supported and prevented from delivering in terms of 
their mandate.  There appears to have been very little attention paid to the monitoring of 
progress in terms of the settlement agreement.  The process of delegating/assigning powers to 
manage the reserve appears to have been poorly conceptualised.  This has been made more 
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complex by a rapidly changing legislative environment with different role players implementing 
different pieces of legislation without a clear picture of the relationship between them.  

Given the particular challenges presented by conservation claims and development on state 
land and communal tenure this requires the formation of a dedicated and multidisciplinary core 
team in which local representatives are enabled to play key role.  The case provides useful 
insights into the potential composition of such a team and the management arrangements 
which must be in place to enable it to function effectively and articulate with municipal 
integrated development planning. 
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7 Key issues and emerging themes 

Assessment themes Empangisweni Bakubung ba Ratheo Zebediela Dwesa Cwebe 

Claim lodgement and settlement Claim lodged in 1998 and settled in 
2003 

ACLA claim lodged 1992 and settled 
in 1993. 
Subsequent claims lodged in 1998. 
Currently these remain unsettled 

Claim lodged 1998 and settled in 
2003 

Prior to the lodgement of the land 
claim in 1996 local residents had 
invaded the reserve.  As a result 
of this invasion an interim co-
management agreement was 
reached which gave people 
access to natural resources. 

Beneficiary profile 342 households verified, the majority 
residing off the land in a resettlement 
area 30 km away 
Principle beneficiary is the Zondo 
Tribal Authority.  
No comprehensive beneficiary profile 
available. 
Limited social survey done of sample 
of 50 households highlights extreme 
poverty levels and low formal 
education 

Total number claimants never 
verified. 93 houses constructed on 
the land. Currently only about half of 
these are occupied. 
Differentiation between older people 
who returned to the land and those 
who remained at Ledig adjacent to 
Sun City where they were removed. 
CPA executive all live offsite in the 
urban areas 
No comprehensive beneficiary profile 
available 

423 claimant households verified. 
Almost all claimants live offsite 
scattered through several villages. No 
comprehensive beneficiary profile 
available. 
Distinction between claimants and the  
large workforce resident on the 
Estate.  
It could be argued that the workers 
are de facto the principle 
beneficiaries. 

According to the development 
plan the total population of the 
area is 14,720 which consists of 
2382 households.  These 
households are located in eight 
villages and have been 
organised into seven CPAs.  A 
Trust was established to enable 
the claimants to take transfer of 
the reserve.   

Spatial and development context The claimed properties form one part 
of a much larger process of 
(uncoordinated) land acquisition 
managed by the PRLO and the 
Commission without reference to one 
another. Opportunities exist for an 
area based approach to land reform 
which currently are not being realised 

The exact boundaries and property 
description of the restored land 
remain unclear. Originally the 
Bakubung purchased land together 
but split into two villages after a 
chieftaincy dispute. One village was 
removed while the other was not. 
When land was restored uncertainty 
about boundaries between the 
respective villages. Bakubung have 
also laid claim to additional land 

Zebediela is one small speck in a sea 
of surrounding claims. According to 
the Chairman the Bjatladi have made 
claims on a further 52 farms. 
According to the IDP 50.56% of the 
Lepelle Nkumpi Municipality is under 
claim. 
This type of context demands an area 
based approach to land reform and 
formation of specialist 
multidisciplinary teams 

The land in question falls into two 
categories.  The forests although 
demarcated in terms of previous 
forest legislation were never 
surveyed and no title deeds 
could be found when 
investigating the claim.  The land 
on which the eight villagers 
reside is SADT land under 
'communal ' tenure.  As part of 
the process of settling the claim 
the reserve was surveyed and 
outer boundaries were 
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Assessment themes Empangisweni Bakubung ba Ratheo Zebediela Dwesa Cwebe 

established and agreed for the 
respective village areas. 

Communal property institutions A dysfunctional Trust established by 
the Commission attempting to limit 
role traditional authority 
De facto land and land rights 
managed by Zondo Tribal Authority 
By contrast DLA PRLO created a 
Trust to manage adjacent properties 
which recognised the Chief and his 
indunas and gave them unfettered 
discretion to manage the land and 
members’ rights 

Land was transferred without there 
being a legal entity in place.  
A CPA was registered several years 
later which according to informants 
was the result of 10 years of 
negotiations. A complex management 
structure has been created 
CPA Executive are all prominent 
business people living off site. 
CPA holding it s AGMs consistent 
with Constitution and has prepared 
audited statement of accounts 
Despite claimant involvement in CPA 
formation no effective land rights 
management system in place 

A CPA was established. However it’s 
Constitution appears to be poorly 
understood by the executive. Land 
has yet to be transferred to the CPA 
which is conducting business as if it 
were the owner, albeit with the 
permission of the Minister as 
registered owner. (Note that lease 
agreement does not appear to have 
been signed by the Minister) 
CPA reports holding its AGMs and 
having audited books of accounts. 
Constitution contains ff clauses which 
effectively restrict the rights of the 
members to their land which is 
inconsistent with the Restitution Act. 
“Upon dissolution all the immovable 
assets of the Association shall revert 
back to Department of Land Affairs 

“All other moveable corporal assets 
shall… be transferred to some other 
institution or association as the DG 
may determine” 

 

As indicated above a Trust was 
registered in 2000 to take 
transfer of the reserve and the 
Haven Hotel.  However to date 
the land has yet to be transferred 
which has impacted on the 
legitimacy and functioning of the 
trust.  Seven CPAs were 
registered but to date the land 
has not been transferred.  This 
has led to a contested system of 
local governance where a 
traditional authorities have 
reasserted themselves and fulfil 
day-to-day land rights 
management functions.  
Although the CPA constitution 
gives these responsibilities to the 
CPA executive the failure to 
transfer the land has undermined 
their capacity to fulfil such 
functions.  Effectively CPAs have 
been relegated to paper 
institutions with no real power or 
reason to be.  The Trust which is 
responsible for co-management 
of the reserve and to act as a 
development agent on the half of 
the CPAs has been unable to 
fulfil either of these functions. 

Membership, rights, obligations 
and benefits 

Membership poorly defined, rights 
unstated and benefits and benefit 
sharing unclear. 
Trust Deed seeks to enforce 
participation in improvements on the 

Membership defined as descendents 
of the Bakubung ba Ratheo tribe in 
accordance with guidelines adopted 
by General meeting of the Tribe. How 
many members there are remains 

423 claimant households identified 
but widely dispersed. 

According to the constitution 
membership gives everyone a share 

The verification process clearly 
identified the number of 
households and the total 
population of the area under 
claim.  Clearly however since this 
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Assessment themes Empangisweni Bakubung ba Ratheo Zebediela Dwesa Cwebe 

land 
85 workers retained from previous 
operations to work on irrigation farm. 
Their rights remain uncertain and are 
not formerly recognised 

unclear 
Rights and entitlements reasonably 
clear 
75% of arable land has been 
allocated to 16 entrepreneurs – many 
of whom are also members of the 
CPA Executive  
Previous self appointed kgosi allowed 
non Bakubung households on to the 
land. However thy are now effective 
date ESTA occupiers and their rights 
are protected 

in business ventures set up and 
access to employment opportunities 
and communal land. 
In practice however members of the 
CPA appear to be securing little 
benefit from the project. 
A one million a year lease is paid to 
the CPA, but very little of this has 
found its way back to members. 
No use being made of undergrazed 
land despite grazing shortage in 
neighbouring villages 

exercise was done the situation 
has changed.  Given the failure 
to transfer the land and to 
adequately support the 
development of the CPA in its 
land rights management function 
it is doubtful that people in the 
area perceive themselves to be 
members of the CPA with clear 
rights obligations and benefits.  
Despite having been awarded 
the reserve and having signed 
co-management agreement local 
communities are currently 
excluded from accessing 
resources by the reserve 
management. They have not 
realised the benefits anticipated 
in the agreement.  The 
development planning process 
was completed in 2003 for the 
eight villagers but to date has yet 
to be implemented. 

Business entities A business entity Magungwane 
Farming Pty Ltd established. 
However no documents were 
available. Chair of Trust (actually the 
founder in the deed) and Deputy 
Chair are also the Directors of the 
Company 

No business entity established. 
Conflict of interest between 
responsibilities of CPA executive and 
individual business interests 

Zebediela Estates Pty operating 
under a shareholding agreement 
allocating 55% of shares to strategic 
partner, 30% to claimants and 15% to 
workers. 5% of SP shares to be 
transferred to CPA over five years 
and the remainder sold at end of 15 
year lease period. Zebediela Estates 
enters into lease agreement with 
CPA. Some confusion with CPA both 
leasing assets while simultaneously 
being a shareholder in enterprises 

The land trust is effectively acting 
as the business arm of the claim 
with responsibility for co-
management of the reserve and 
stimulating development with in 
the seven CPA areas.  However 
since its establishment the Trust 
has received very little support. 
This coupled with the failure to 
transfer the land has resulted in 
a corresponding failure to deliver 
tangible benefits to the 
beneficiaries. 
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Assessment themes Empangisweni Bakubung ba Ratheo Zebediela Dwesa Cwebe 

Institutional development and 
support 

Commission hired a mentor and a 
farm manager but contract limitations 
and lack clarity about mutual roles 
and responsibility has limited 
institutional development in practice. 
Business plan and other docs note 
that project is heavily dependent on 
iNkosi Zondo – “a one man show.” 

Haphazard support provided in early 
years by a variety of NGOs and line 
departments. Overall very poorly co-
ordinated and leads to a breakdown 
in relationships. Currently no tangible 
support being provided to the CPA 
from outside, other than poorly 
conceptualised and monitored ad hoc 
grants 

CPA received initial support from the 
Commission, but no sustained 
institutional development plan in 
place. Executive uncertain about key 
clauses in Constitution. Blurred roles 
of CPA in relation to operating 
company 

Neither the CPAs nor the trust 
have received effective 
institutional development support 
since their registration.  The CPA 
constitutions are all identical to 
one another which indicates a 
one size fits all approach having 
been taken.  The NGO TRALSO 
has recently raised funds for an 
institutional strengthening 
programme.  This programme 
has a limited likelihood of 
success unless the underlying 
issues of co-management, the 
land transfer and the realisation 
of tangible benefits are not first 
addressed. 

Training and capacity 
development 

Some on the job training provided by 
farm manager. Otherwise nothing 
provided 

Nothing happening. Shortage of 
farming skills 

Comprehensive skills development 
plan in place to development key 
production skills and middle 
management competencies. No 
strategy in place to invest in the 
creation of senior management with 
capacity to take over the 
management of the Estate 

Before the Trust could gain 
access to any funds to which it 
was eligible a transfer of funds 
agreement specified that trustees 
needed to undergo financial 
management training.  Trustees 
subsequently attended a two-
week course, but this was not 
tailored to their needs and in 
adequate given the skills that 
need to be developed.  Despite 
having responsibility for co-
management of the reserve and 
the management of the Haven 
hotel no effective training 
programme has been put in 
place to enable this to happen. 

Human settlement and services An inappropriate human settlement 
plan developed which did not 
recognise social settlement form 

A formal settlement planned and 
created. However about the half of 
the dwellings unoccupied. Poor 

Farm workers have good 
accommodation on the whole. A 
number of established settlement 

The eight villages were subject to 
betterment planning which 
attempted in part to create 
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preferred by claimants. Claimants 
settle on land in isigodis – clan based 
settlement arrangements, but several 
of these settlements without even 
basic services. No plan in place to 
address this. 

construction of VIPS. Solar lighting 
system installed and vandalised. 
Inadequate water capacity to permit 
development of homestead gardens 

areas with full services. However the 
estate is responsible for the 
maintenance of the housing and 
services 

concert consolidated residential 
settlements.  However 
betterment was deeply unpopular 
and during the Holomisa era 
there were attempts to unto 
betterment where people moved 
back to the areas from which 
they had been removed.  Once 
the land is transferred to the 
CPAs it will fall under private 
ownership.  This means that 
municipalities will need to find a 
mechanism to enable them to 
deliver services on private land.  
Conventional processes of 
township establishment are ill 
suited to put to rain and 
settlement pattern.  The 
municipality is planning to spend 
over R 3 million rand of the 
claimants grant money to 
develop layout plans for the area. 

Natural resource management and 
land use management 

A textbook case of fragmented 
planning. Although various 
contiguous properties acquired they 
are not managed as an integrated 
unit. No land use plan in place. High 
fire risk currently unmanaged 

Land use plan developed by 
Department of Agriculture but has not 
been effectively implemented 
High fire risk currently unmanaged 

No land use plan in place. 
Resource degradation in riparian 
zone and shortage of grazing on 
adjacent communal land has 
implications for Zebediela estate. 
No visible environmental governance 
in communal area with significant 
environmental impacts 

There does not appear to be any 
agreed resource management 
plan, either in the reserve or for 
the seven villages.  As a result of 
the failure to reach a co-
management agreement people 
harvest resources illegally from 
the reserve.  Within the seven 
villagers people are moving away 
from cultivating fields which are 
far from the homestead.  They 
concentrate instead on more 
protected homestead gardens.  
There does not appear to be a 
system of grazing management 
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in place. 

Household livelihood security Significant differentiation among 
claimant households many of whom 
living offsite. High dependence on 
social grants 
Offsite claimant households receive 
no benefits 

High dependence on social grants 
and urban remittances. No local 
employment opportunities. Land 
providing  very limited livelihood 
benefits other than fuel wood and 
some grazing 

Important distinction between farm 
workers and claimants. Farm workers 
deriving benefits from employment, 
skills development, accommodation, 
services, home gardens and access 
to subsidised produce. Offsite 
claimant households receiving very 
little benefit 

The area is characterised by 
poverty although there is 
evidence of differentiation both 
within and between villages.  It 
also appears that there are 
distinctions in relative household 
livelihood security between 
Dwesa and Cwebe.  Households 
in the latter area appear to be 
more reliant on natural resources 
for their livelihoods.  The area 
has been hard-hit by 
retrenchments in the mining 
industry which has seen 
unemployed workers return 
home. 

Business plan A business plan developed at great 
expense that is never seen by the 
community or the farm manager 
employed to run the farm. The 
business planning consultant and the 
mentor kept separate by the 
Commission resulting in a missed 
opportunity to construct a team 
Business plan does not recognise 
household livelihood needs. 
Expansion of commercial core of farm 
may conflict with household grazing 
and production needs.  
 
The business plans developed for 
Empangisweni and the Bakubung 
highlights a whole set of problems 
that limit “beneficiaries taking 
ownership of projects, projects being 
‘inflated’ due to the involvement of a 

The business plan developed which 
aims to secure R11 million from 
CASP and the Commission. Plan 
developed by Agriculture driven by 
imperative to spend funds. A desktop 
exercise utilising best case scenarios, 
with no risk or capacity assessment 
and no identification of 
implementation support 
requirements.  
Business plan exemplifies what 
needs to change in DoA’s approach 
to business planning and 
implementation support 

No written business plan in place. 
Citrus the dominant business run by 
strategic partner.  
The farm is a mixed used farm which 
is currently only using an estimated 
20% of its resources. Need  a 
business plan that identifies and 
packages a range of business 
opportunities in ways which will 
ensure maximum benefits to 
claimants 

No a written business plan was 
in place for either the reserve or 
the Haven hotel. As part of the 
settlement agreement the 
reserve had been leased to the 
provincial department of 
environmental affairs for 21 
years for the amount of R 
2,100,000, of which the full 
amount had been paid upfront.  
This money could not be spent 
without the approval of the MEC 
or without there being an agreed 
development plan.  The Haven 
hotel was subject to a short term 
lease while the Eastern Cape 
Development Corporation seeks 
an investor.  However in the 
interim no attempts appear to 
have been made to substantively 
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wide range of consultants and the 
sophistication of business plans not 
necessarily keeping track with the 
needs or experience of beneficiaries. 
In many cases the community 
perceives a plan to be that of the 
consultant’s and not necessarily their 
own”. (De Villiers 2003P.145) 

 

involve the Trust in the day-to-
day management of the hotel 
and its marketing to prospective 
tourists.  It was pointed out that 
the promulgation of the marine 
protected area which had 
resulted in a blanket ban on all 
fishing had undermined the 
traditional client base of the 
hotel.  As one informant pointed 
out "no fishing no fisherman no 
visitors" 

Availability of settlement and 
discretionary grants 

Grants available and utilised. 
However grants utilised in 
rehabilitation of commercial core and 
have not effectively benefited 
claimant households 

DLA makes available settlement 
package after pressure from 
municipality. However there was 
some uncertainty about how this was 
calculated 

Grants made available but invested in 
rehabilitation of commercial core and 
irrigation infrastructure. Grants 
provide no direct benefits to claimant 
households 

Restitution discretionary grants 
totalled R 7,146,000 while an 
amount was made available for 
settlement planning R 3,430,080.  
However to date the bulk of this 
money remains unspent.  Funds 
were transferred by the 
commission to the district 
municipality but subsequently 
were withdrawn again.  There 
appears to be some dispute as to 
the exact amount of money held 
by different parties that should be 
allocated to the development of 
the claimed area. 

Other sources of finance and plant Project started with very limited 
working capital. But has subsequently 
accessed a number of grants from  
CASP/Siyavuna fund and loans from 
provincial agriculture  

Department of Agriculture donated 
tractors and equipment, but 
subsequently withdrew them 
Bojanala provided a grant for 
sunflower production 
Bojanala loaned tractors and 
equipment from another project 

Strategic partner provides operating 
capital 

Under the Wild Coast spatial 
development initiative the area 
was identified as an anchor 
project with promises of multi-
million rand foreign investment.  
This never materialised.  A 
European Union programme 
rolled out large-scale tourism 
training but for non-existent 
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tourists.  Apart from development 
initiatives within the municipal 
IDP very little development 
funding appears to have found its 
way into the area. 

Commercial enterprises on the 
land 

400 ha under irrigation. Maize, 
tomatoes, potatoes, green beans, dry 
beans, pecan nuts, small dairy, wattle 

Nothing at present bar a small portion 
under garlic. Various ventures tried 
including ostriches and sunflower but 
failed. 

Citrus – oranges and lemons, beef 
herd, dairy, shop 

Currently there are no 
commercial enterprises on the 
land in question with the 
exception of the Haven hotel and 
individual household enterprises 
within the seven CPAs.  In theory 
the trust is supposed to have 
access to revenue from the 
reserve and a cut from fees paid 
by people staying in the hotel. 

Partnerships and joint ventures Joint venture with Bio Swiss which 
leases land for an outgrower scheme 
growing green beans 

None, although neighbouring farmer 
has offered advice re cattle 

Partnership with Henley Farming and 
Workers’ Trust 

Theoretically the trust is in a 
joint-venture with the eastern 
Cape Parks board to co-manage 
the reserve.  There have been 
extensive delays in formalising 
the co-management committee, 
part of which appear to be a 
failing of the WAF to properly 
delegate management e 
responsibilities for the reserve 

IDP integration IDP largely silent on land reform 
despite being in ISRDP node. Local 
Municipality perceived as hostile to 
land reform and an ANC project 

IDP largely silent on land reform, 
although municipality has been 
practically supportive 

IDP largely silent on land reform 
despite overwhelming numbers of 
claims 

The development plan has 
apparently been adopted as part 
of the municipal IDP.  A project 
manager has recently been 
appointed to implement the 
development plan. 

Support by other government 
agencies 

Department of Agriculture at 
Provincial level. However support is 
perceived to decline the closer one 
gets to the ground. Dept of health 

Investment in a primary school – staff 
provided by DET 

Department of Agriculture plays 
mentoring role, sits on Board, 
seconds a member of staff who also a 
claimant to the project. Other 

Numerous other departments 
playa role in the area.  However 
there is little evidence of 
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constructed a clinic. departments largely missing. coordination between them. 
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7.1 Lessons for provision of effective settlement and implementation support 
It was clear that the projects involved varying levels of complexity. Currently there does not 
appear to be any ranking system in place to evaluate and rank projects. The strategy will need 
to include a project typology containing clear criteria to assess projects in relation to their scale 
and management complexity. Highly ranked projects should qualify for an integrated package 
of support supplied by a multidisciplinary team. 

The way that the Zebediela and Empangisweni projects have been managed prioritized the 
rehabilitation of the farms recognizing the contribution that they makes to the local economy 
and the need to retain jobs. While these were important concerns it seems that the needs of 
the restitution claimants came a definite second. It seems that from both the Empangisweni 
and Zebediela cases there is a temptation to prioritise the management of a going concern 
ahead of beneficiary needs and benefits. It could be argued that the claimants would have 
been better off if they had sold the land, taken the money and invested it. 

It is clear that in all the projects there was a need to develop a clear and common vision 
among the members of the CPA or Trust.  This is related to the need to clearly spell out 
membership rights and obligations and match these with opportunities on the restored land 
that look not just at the potential commercial operations, but at household level needs and 
priorities. This synthesis should inform the business plan priorities – the business plan should 
match the vision, rather than be dictated solely by current economic activities on the land. 

A glaring gap in all projects was agreed indicators for measuring success (its economic, social, 
institutional and ecological dimensions) and a system for monitoring progress across these 
different spheres. 

In both Empangisweni and Zebediela there was a need to clarify roles of landholding entity in 
relation to the operating entity. 

In all projects there was an absence of data on the claimants themselves – their capabilities, 
assets, current livelihood activities. There was a lack of clarity about how claimant households 
were expected to participate, utilize available resources and benefit from assets and economic 
activities on the land. In the case of the Bakubung there was a focus on the 16 entrepreneurs, 
but providing very limited compensation (arguably none) to households unable to make use of 
the land. 

Across all the projects, (with the partial exception of Zebediela) there was a distinct lack of 
capacity development strategy. In the case of Zebediela there was an over reliance on the 
strategic partner to build capacity resulting in a very limited investment in human capital at 
strategic management level. All the projects with a commercial core require a serious plan to 
develop capacity of younger members to ensure continuity of business and enable smooth 
succession. These projects need the support of an independent team to provide management 
support and training in addition over and above that provided the strategic partner or 
contracted manager. 

In the case of Zebediela, if the project is serious about a handover to new management this 
will need to take place several years prior to the expiry of strategic partner agreement to 
enable new managers to assume responsibility while still receiving mentoring support. 

The four case studies and the issues they surface provide a rich source of reflection on the 
challenges facing DLA in its attempts to deliver a sustainable land reform programme. 
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They highlight the social, economic, ecological and institutional complexity of land reform. 
They make it clear that land reform involves much more than transferring a targeted hectarage 
of land. Land reform represents a convergence of the lives and livelihoods of the people who 
acquire it with: 

• The planning and implementation of feasible and sustainable livelihood 
activities  

• The sustainable management and utilisation of natural resources  

• Compliance with a wide range of legislation  

• The creation of robust and adaptive institutions  

• The development of linked management capacity.  

This requires an interdisciplinary approach and a long term view to the provision of settlement 
and implementation support. The evidence from these projects suggests that sustainability 
issues do not feature highly enough in DLA’s current planning approaches.  

With respect to social and institutional sustainability there needs to be a much more rigorous 
profiling of the claimants/beneficiaries to establish their needs and aspirations and what they 
bring to the project. 

The CSIR review highlighted the dysfunctionality of many CPAs and Trusts. The projects 
investigated in the field based learning process all experienced problems in this regard. Once 
established legal entities appear to be poorly supported or monitored with respect to fulfilling 
their functions or complying with their reporting requirements The strategy must develop a 
concrete set of measures to assist in the development of robust institutions and enabling them 
to meet their statutory requirements.  

With regard to the ecological dimensions of sustainability there appears to be limited 
awareness by DLA planners of the range of environmental legislation and the overarching 
NEMA principles. Projects lacked land and resource management plans that were practicable 
and in use. Likewise there is also very limited awareness of and engagement with other 
relevant legislation regulating natural resources. Particularly there seems to be limited 
knowledge about the National Water Act and the National Veld and Forest Fires Act. 

Importantly there is no programme currently to familiarise people who acquire land under the 
land reform programme with their environmental rights, responsibilities and liabilities. This can 
have the effect of placing land reform beneficiaries at risk as the eMpangisweni and Bakubung 
cases illustrate so cogently. It is also clear that M&E in DLA does not appear to enable an 
assessment of the sustainability of land reform or provide a mechanism to highlight where 
projects may be having negative impacts. 

The projects demonstrate a mixed record when it comes to the co-ordination of pre transfer 
planning and post transfer support. Empangisweni is a clear example of the failure to integrate 
planning and realise the benefits of an area based approach to land reform. A factor that 
exacerbates the poor planning of projects is that DLA officials report that the performance of 
both the programme and individual officials are primarily assessed using quantitative 
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measures. There is great political pressure to speed up the process of delivery, spend budgets 
and transfer significant hectarage of land. These pressures are reflected in systems of 
performance appraisal within DLA. High performing officials are deemed to be those who are 
able to transfer land or settle claims rapidly. Whether the project succeeds or fails seems to 
not to be an issue. 

This raises questions about the sustainability of many of the projects that are planned and 
transferred. It is suggested that programme and individual performance should be primarily 
assessed on the extent to which projects meet the objectives in their business plans and 
create sustainable livelihoods and living environments for the beneficiaries. This would require 
a complete paradigm shift in M&E design and performance appraisal  within DLA. 

8 Implications for strategy – capacity development perspectives 

8.1 The long term nature of post settlement support 
Clearly post settlement support is an ongoing activity. As several PSSU managers have 
argued, provision of effective pre and post settlement/transfer support is something that is 
required across the land reform programme as a whole. Post settlement support is not 
something that is easily packaged and provided within a specified time frame. The settlement 
and implementation support requirements will vary from claim to claim.  

8.2 Recognising the need for capacity development in three spheres 
To ensure that land reform projects are adequately supported the responsible agency needs to 
focus on developing the capacity of its own staff, its partners (line departments, municipalities, 
organized agriculture, business and NGOs) as well as the claimants themselves.  

With respect to the latter the department needs to develop a comprehensive capacity 
development strategy that informs the priorities and programmes of the relevant SETAs. The 
Sector Skills Plan for the AgriSeta gives “special emphasis” to land reform recognising that 
“new and emergent farmers are currently serviced through an ad hoc form of skills provision”.4 

8.3 The inadequacy of current capacity development approaches 
The findings of both the status quo  and the field based learning process indicates that current 
investment in and delivery of capacity development support and technical advice is inadequate 
and that the overwhelming majority of claims surveyed had received little or no support. 

This has led to a situation where once a claim is legally settled and a business plan is 
complete we are dealing with what the AgriSeta defines as an under resourced enterprise: 

In essence an enterprise that cannot get ahead. An operation that is 
underperforming with respect to its potential, repeatedly showing no growth, 
development or advancement as a result of resource limitations including: 

• Lack of finance, 
• Lack of knowledge, 
• Lack of skill, and 
• Poor business practices. 

                                                           
4 AgriSeta Sector Skills Plan for 2005 – 2010, P.6 
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AgriSeta sector plan 2005 - 2010 

Current approaches to capacity development need to be anchored by an assessment of 
claimant skills and experience. Training and capacity development priorities must be closely 
indexed to the competencies, finance and management systems required to implement the 
business plan. 

It seems that the major gap is with respect to management skills. Given the history of many 
rural claims it is likely that the majority of claimants will have a formal education and skills 
deficit. This deficit cannot be addressed simply by sending people on generic short courses 
provided by established institutions. It will require on-farm training and support to assist 
claimants to deal with the business and management issues of the day. It will also require 
substantial investment in the younger members and youth to create the new skills base 
required. 

8.4 Seeing capacity development as a continuous process 
It has emerged clearly that capacitating claimants cannot be relegated to a particular phase of 
the planning cycle. Ideally the capacity of the claimants needs to be strengthened from the 
time the claim is lodged or the project initiated.  

8.5 Identifying key elements of the capacity development and institutional 
development processes 

These will vary from claim to claim and project to project but is likely to involve:  

• profiling and skills assessment of the claimants, identifying strengths, 
weaknesses and gaps 

• appraisal of the land and the natural resources and an assessment of its 
suitability to meet the needs of the claimants 

• appraisal of environmental opportunities and threats 

• determination of the rights, duties and obligations of the members 

• agreement of tenure arrangements and resource rights 

• the drafting of a constitution that makes sense to the claimants and which 
ensures tenure security, access and use of productive resources in line with 
the legal entity assessment framework adopted by the DLA.  

Key indicators for properly functioning legal entities include:  

People have clear rights, they know what their rights are and they can defend 
them  
The processes of application, recording, adjudication, transfer, land use 
regulation and distribution of benefits are clear, known and used  
Authority in these processes is clear, known and used  
These processes do not discriminate unfairly against any group or person  
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The actual practice and the legal requirements in terms of these processes are 
the same  
There are places to go to for recourse in terms of these processes, and these are 
known and used  
(Department of Land Affairs 2002) 

 
• the development of the structures and systems to administer these rights 

and duties 

• business and land use planning 

• contracts and leases 

• identifying indicators of success and development of participatory monitoring 
and evaluation systems 

• identification of available grants and sources of finance (CASP, Mafisa, Land 
Bank, others) 

• debt management 

• settlement planning, township establishment, service provision and 
maintenance 

• risk analysis and the development of risk reduction strategies to deal with 
drought, fire etc 

• farm/enterprise management 

• crops, livestock, soils, fertilisers, irrigation, pest management, invasive 
aliens, forestry, medicinal plants, biodiversity etc 

• asset management and maintenance 

• financial projections, recording and analysis 

• understanding of and compliance with key legislative requirements – tax, 
levies, service payments, environmental and natural resource management, 
water rights etc 

• development of a skills and capacity development plan to ensure 
development of appropriate technical capacity 

• produce and location marketing 

Where claimants are taking over existing enterprises this is likely to require the establishment 
of dedicated service units/ mentorship/ strategic partnership arrangements to assist with 
business planning and review, technical advice, asset management, cash flow forecasting, 
book keeping, preparation and analysis of financials, compliance with tax and requirements 
and other levies, reinvestment and benefit sharing decisions to name but a few.  
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8.6 Investing in human capital across the three spheres 
The implementation of effective SIS will require major investment in human capital. The 
strategy must put in place coherent capacity development framework that services the different 
actors in the three spheres that must interact for the design and delivery of effective planning 
and implementation support. 

8.6.1 Sphere 1: DLA staff 
The strategy will have to engage with the range of issues identified in the Foundation course 
that are impacting negatively on the performance of the DLA. This will require an ongoing 
process of transformation to meet new development challenges. Possibly the best example of 
transformation in government exists within SARS which initiated the Siayakha programme to 
enable itself to meet huge development challenges and bring about a change of mindset 
among its staff. This involved “the creation of a culture of team-work and learning, a vigorous 
programme to improve employee competency levels and the provision of a supporting physical 
infrastructure” 

This section indicates how officials within the department, or alternatively multidisciplinary 
teams formed in a new department or delivery agency might work their way through a 
programme based on foundation knowledge and skills, and develop more specialised skills 
associated with particular job functions while acquiring the contextual knowledge to enable 
them to locate restitution within broader national development objectives, policy and legislative 
frameworks.  

8.6.1.1 Induction 
The creation of effective settlement and implementation support capacity will require the hiring 
of new staff and the reorientation of people already in post. Each of these new recruits should 
attend an induction course and will need additional training and management support to 
become effective in their positions. 

8.6.1.2 Foundation level: on the job learning and completion of foundation courses 
Once officials have successfully completed the induction course they would be assigned to a 
team, twinned with a more experienced team member and begin practical work on claims.  

This would expose them to the claims management process and the different dimensions of 
pre and post settlement support. Work on the ground would be supported by foundation 
course(s). These courses could be delivered as blocks or as stand-alone units, combining 
face-to-face and online learning methods. 

Foundation units could include: 

• A brief history of land dispossession 

• Approaches to development 

• An introduction to the typology of restitution claims 

• A guide to restitution policy and legislation 

• The claims management process 
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• Archival and claim research methods 

• How the deeds registry works 

• Maps and survey products, SPI services 

• Grants and services – DLA, CASP, Land bank etc 

• Valuation and price negotiations 

• An overview of post settlement support 

8.6.1.3 Function specific learning 
Once officials have completed the foundation level together with their supervisors they could 
select appropriate units from a broader menu to develop their practical and applied skills.  

Function specific units could include: 

• Working with claimants – participatory planning approaches 

• Environmental and resource assessment using the Environmental 
Sustainability Assessment Support Tool (ESAT) 

• Claim risk assessment 

• Enterprise feasibility assessment and business planning 

• GIS and mapping 

• Introduction to land use planning 

• Township establishment procedures 

• Sustainable settlement planning 

• Water rights 

• Legal entity formation - business and land holding entities 

• The rights and obligations of claimants in terms of the law (tax, environment, 
employment etc.) 

• Restitution in relation ESTA, LTA and CLRA 

This menu could be augmented by training and learning to develop more generic core skills 
such as project management, conflict resolution, managing service providers etc 

8.6.1.4 Contextual knowledge 
In addition to restitution-specific skills and knowledge, officials also need to understand the 
broader development context in which they operate. Units in this could include: 

• Local government and IDPs 
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• EIA procedures 

• Co-management of natural resources 

• Disaster risk reduction 

• ISRDP and poverty reduction strategies 

8.6.2 Sphere 1 systems review and development 
Clear and efficient systems create the operational space for officials to apply their knowledge 
and skills. In the process of delivering the learning programme, the provision of project 
planning and implementation support and the development of related decision support tools 
system improvements will be identified. 

With respect to private sector service providers, interviews inn the status indicate that the 
majority of providers on the database are not competent to provide the services required. This 
might suggest that a service provider performance rating system needs to be put in place with 
a view to developing a cohort of approved providers with the capacity to handle difficult and 
complex cases. 

Clearly such a step would have implications for the procurement process and would need to 
be negotiated at the highest level. 

8.7 Sphere 2 – DLA interactions with partners  
This is where DLA interacts with its partners. Key issues in Sphere 2 will include: 

• How Information on claim progress and service requirements is 
communicated and shared with relevant partners 

• How co-operation protocols are strengthened between government 
departments and municipalities perhaps by using the provision of the 
Intergovernmental Relations Framework Act (Act 13 of 2005) 

• How restitution claim management and post settlement support is 
decentralised to an appropriate level 

• How partners providing support to restitution claims develop shared 
performance indicators and an integrated M&E system that tracks claim 
progress against objectives 

• How the quality of technical advice and business support can be improved 
and monitored 

• How linkages can be developed to inform learning areas and performance 
based outcomes within SETA curricula 
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8.8 Sphere 3: Development support to claimants 
The capacity development approach in Sphere 3 could include5:  

• profiling of household education, skills and work experience 

• ensuring that claimants understand and can actively engage in the 
restitution claim settlement process 

• co-assessment of the suitability of existing resources on the land and the 
extent to which they will meet claimant needs 

• identification of particular resource or ecological limitations6land  and 
development of a management strategy or identification of alternatives 

• agreement on land and resource tenure rights as a basis of a constitution  

• the selection and establishment of an appropriate legal entity 

• capacity management and members  in legal entity management 

• compliance issues with respect to reporting, rates and taxes, accounting, 
rights, responsibilities and liabilities in terms of environmental and related 
legislation 

• land use planning 

• farm/enterprise planning and management 

• bookkeeping and accounting 

The exact nature of the support needs required by claimants in different contexts will form the 
foundation of the post settlement support strategy. 

8.9 Clarifying the linkages between SISS and M&E 
The design and delivery of settlement and implementation support needs to be linked with 
agreed indicators of success. This will enable the support process to be monitored and its 
adequacy assessed as services are provided, rather than at the end of the process when it will 
be too late to take corrective action. 

8.10 The need to reframe indicators of success 
Interviews with Commission staff uniformly reveal inadequate attention to M&E. There has 
been a reliance on the simplest of quantitative indicators to infer success:  

• the number of hectares transferred,  

• the number of beneficiary households affected,  
                                                           
5 Clearly the nature and extent of the capacity development strategy will depend on the nature, scale and 
complexity of the project, the prior capacity of the claimants within a typology that may range from 
basic livelihood security through to complex management intensive and high risk enterprises. 
6 These could include shortage of water, drought, flood and fire risk, invasive aliens, degraded 
rangelands or soils, geotechnical constraints on settlement, areas of environmental sensitivity etc. 
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• the numbers of claims settled. 

This is also reflected in how individual performance is measured within the Commission and 
DLA. Staff who are rewarded for performing well in DLA appear to be those able to get the 
most projects approved, or claims settled. This has implications for those staff working in the 
area of post-settlement support work, where the milestones of success and development are 
slower and more complex. A different set of performance appraisal criteria therefore need to 
be established for these units/staff in the CRLR. 

Currently key qualitative questions which revolve around the sustainability of the people’s 
livelihoods on restored land appear to be largely ignored:  

•  Are the claimants able to manage and utilise the assets on the land? 

• Are these projects sustainable? 

• What measures are in place to manage vulnerability and risk? 

• Are they having an impact on poverty? 

•  Are they improving livelihoods? 

8.11 Overcoming human resource constraints 
The Commission and DLA face problems with attracting and retaining staff which threaten the 
quality and pace of the claim settlement, land reform planning and support processes.  

Rapid staff turnover presents problems for claim management and delivery of sustainable 
projects. Currently interviews indicate that when people leave they usually exit quickly which 
contributes to poor, or in some cases non existent case handover procedures. In many 
instance poorly trained replacement staff have to pick up the claim cold, which slows down the 
process. A key strategic issue for the DLA is how to retain key staff and find a secure 
institutional home for the SISS function. 

The successful implementation of whatever strategy is developed will depend on there being 
agreement on the future institutional home for the provision of post settlement support. The 
debates about whether this should be located in Agriculture, decentralised to Municipalities, be 
located in a dedicated new institution, or a range of other scenarios will need to be fleshed out 
and the best option selected. The choices made will have major implications for the framing of 
capacity development and training as a core element in the post settlement support process. 
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